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PRINCIPLES OF JURISPRUDENCE. 



CHAPTEK I. 

INTRODUCTION : THE SOCIAL SCIENCES. 

Jurisprudence is the Science of Positive Laws. 

It has been observed that Laws are by the pubKc con- 
sidered as something distinct from common life, and the 
common affairs of society. Yet to one truly reflecting 
upon the nature of Laws, few subjects ought to be more 
interesting. The whole fabric of society rests chiefly 
on the Law. The social and political life in which we 
live, the freedom which we enjoy, all result from the 
labours of the wise and good in this department of 
human intelligence. And the science of Jurisprudence 
concerns not individuals, but the community. The 
pleasures of knowledge, the glories of the refined arts 
are known to few. Laws are praised or cursed by every 
fireside. Each nation lives in the cottage as well as in 
the castle. And unless the beauty of legislature and 
the excellence of statesmanship dwell in the feelings and 
condition of the people. Government acts like the 
Epicurean gods, who enjoyed their existence careless 
of humanity. 

The object of a History of Jurisprudence is to exhibit 
the circumstances which have attended the establish- 
ment of existing positive Laws. But the exposition of 
the dead laws which have been superseded is insepa- 
rably interwoven with that of the living laws which 
have superseded them. And in this investigation are 
furnished the great examples for the Art of Legislation. 

Bolingbroke has observed, that to enable one to take 
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a commanding view of the field of Law and Legislation 
there are two principal vantage grounds on which it is 
necessary to mount — History and Metaphysics. The 
road is smooth and flowery to that vantage ground 
offered by History. There has been no want of those 
who have ascended to it, and taken post upon it. To 
that which belongs to the region of Metaphysics, the 
road is rugged and full of thorns. Few have attempted 
to gain it ; fewer have succeeded in placing themselves 
in a position whence a view at once clear and extensive 
could be obtained. 

Many of the definitions which I shall adopt may be 
controverted. They are attempts to give some precision 
and accuracy to the most difficult department of Social 
Science. Lord Bacon has said that civil knowledge is 
conversant about a subject which, above all others, is 
most immersed in matter the hardest to be reduced to 
axiom. Aristotle, in the Pohtics, condemns the pursuit 
of a delusive geometrical accuracy in moral reasoning. 
Still, the first principles of Jurisprudence are maxims of 
reason which pervade all human laws, and the obser- 
vance of which is discovered by experience to be essen- 
tial to happiness and security. ^ \ 

I have attempted to sketch an outline of the subjects 
and divisions of Jurisprudence, its limits and province. 

The word Law, in its widest sense, is used to designate 
those natural principles which are incident to, and govern 
all things, animate and inanimate. The entire of phy- 
sical nature is subject to certain laws — the laws of gra- 
vitation, of light, of heat. In the Institutes of Justinian, 
the term Law is extended to the instincts of animals, and 
natural Law is therein defined to be that which nature 
has implanted in all living things *' For this is not proper 
to men exclusively, but belongs to all animals, whether 
produced in the earth, in the air, or in the water." 
Hooker says : '* That which doth assign unto each thing 
the kind, that which doth moderate' the force and power, 
that which doth appoint the form and measure of work- 
ing, the same we term a Law." All nature obeys certain 
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rules, and animals are governed by fixed inst: 
bee and the beaver have built for thousand 
with the same degree of perfection. The celes 
have from the period of creation rolled in th 
subject to the laws of matter. And the ten 
its general philosophical sense, is no less api 
the phenomena of mind than to the phec 
matter. The processes of the mind are as v 
the processes of matter. The mode in which 
arrives at a conclusion is as fixed and unalten 
mode in which an apple falls to the ground 
Jurisprudence, the meaning of the word Law 
Law IS a rule of civil conduct prescribed anc 
by the State. 

A Science is a collection of the fundamen 
concerning the same subject-matter, arranged i 
ical order. 

Philosophy is the explanation of the pher 
the universe. The objects of Philosophy ari 
covery of what is true, and the practice of whj 

The explanation of a phenomenon is the re 
the fact to be explained to some known princ 

The properties and motions of matter form 
ject of Natural Philosophy and its subdivisic 
the science of Astronomy treats of the la\ 
govern the heavenly bodies ; the science of B 
treats of the laws of weight and motion. 

Similarly, Mental Philosophy treats of the la 
regulate the powers, faculties, and afiections c 
man mind and its development. 

Mental Philosophy has been divided into t^ 
one treats of man in his individual capacity, i 
of man as a member of society. But these 
divided by an uncertain line, and each encroac 
the distinct province of the other. The first 
Mental Philosophy discusses the individual mi 
tellectual as well as its moral and active po 
faculties of the understanding and those of 
The second branch of Mental Philosophy trea 

B 
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social development of the hmnan race^ and has been 
termed the Political Science, or the Social Science, or 
Sociology. 

Moral Duties, Exchanges, and Laws are the three 
subjects of the Social Science. 

Ethics, Political Economy, and Jurisprudence, form 
the three divisions of the Social Science. 

Notwithstanding considerable progress has been made 
in some of the physical sciences,'especiallyin Astronomy, 
still, of many comnaon occurrences in nature, the laws 
are either unknown, or at least are not reduced to that 
precision to which science ought to aspire. 

Prevision is the test of science. Few branches of 
knowledge as yet can bear that test. 

But the possibility of a science which can treat of the 
laws of society is denied. Even in the nineteenth cen- 
tury our writers maintain the exploded doctrines of the 
ancient Sophists, and insist that, in the domain of Laws 
and Politics, there exist no laws of laws — leges legum. 
Mr. Hallam says, ^^ If it is meant that any systematic 
science, whether by the name of Jurisprudence or Legis- 
lation, can be laid down as to the principles which 
ought to determine the institutions of all nations, or 
that, in other words, the laws of each separate com- 
munity ought to be regulated by any universal standard 
in matters not depending upon Eternal Justice, we must 
demur to receiving so very disputable a proposition." 

This passage is obscure. If the term '^Eternal Justice " 
be intended to apply only to those principles of right 
which can be enforced in the most advanced state of 
society, then the doctrine is erroneous. Many things 
are right in one state of society which are wrong in 
another. Slavery appears to have been suited to some 
ancient systems. Trial by Jury is adapted for a people, 
honest, fair-dealing, tolerant, and free ; it does not 
produce unmixed good amongst a people divided into 
fanatical parties, hostile to one another. Trial by Jury, 
although right, cannot be introduced into every country. 
Slavery, although wrong, cannot be at once abolished. 
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Similarly, Professor Sedgwick, in his discou: 
Studies in the University of Cambridge, says 
moral reasoning, it be mere mockery to us* 
guage of abstraction, and to build up systems 
of a priori reasoning, it is assuredly not less j 
affect the forms of inductive proof in political sp( 
Every political as well as every moral princi 
tically involves the determination of the will,an< 
becomes at once separated from that class of i 
tions in which we consider the immutable re 
physical phenomena." The various causes of ot 
to the progress of the scientific cultivation of L 
been frequently enumerated. Modem j urists hi 
into confiision, vagueness, and obscurity of thoi 
not having distinguished at the outset Ethics c 
from compulsory human law ; and they have a 
both under one general appellation. They hav< 
a kind of a priori method of investigation, inst( 
inductive method; they have assumed general p 
not warranted by actual observation of facts ; i 
invented systems of law and government by i: 
from careless or imperfect observation, or ev< 
mere force of imagination, and then adapted 
of history to these ideal or fictitious systems. 

However, it is a great step in the progress 
that the existence of laws is admitted in the i 
tions of nature which form the subject of th( 
sciences. But, even where men have the 
different modes of action, certain consequenc 
from adopting one course of action or the otl i 
are such laws observable merely in the condi 
individual. They are more to be observed ii 
duct of multitudes, and in the rise and fal 
nations, in the records of crimes, and the 
justice. If one army be marshalled confused 
general have no sympathy with his soldiers 
do not obey him with promptitude, zeal, an< 
there will be but an unsuccessful campaign^ a 
force where order, discipline, and enthusiasr 
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Faith, labour, honesty, and perseverance have, as they 
always had, their power to elevate in the scale of 
humanity the men and nations which adopt them. 

At the present period of philosophy, therefore, it is 
not pretended that the Science of Society is in a very 
advanced state. It is easier for the Astronomer by ob- 
servation to ascertain the rules of celestial mechanics — 
it is easier for the Geologist to discover the history of 
the earth's mutations, than for the Jurist to trace those 
circumstances in human affairs which guide men to 
truth in Politics and Laws. In all human probability, 
Sociology will be the last science to be perfected. Of 
its three component parts the domain of Ethics alone 
has been scientifically cultivated by the greatest in- 
tellects for a long period in history. But Adam Smith, 
late in the eighteenth century, gave the first great im- 
pulse to the study of Political Economy. Bentham and 
Savigny, names of very recent memory, have, in the 
present generation, analyzed and historied Jurispru- 
dence. 

Yet, though the Physical Sciences have been first 
cultivated with some degree of success, the study of the 
Social Sciences appears more important with regard to 
human progress. Most of the processes of nature, the 
subjects of the Physical Sciences, are beyond the 
dominion of man ; and though, he may be affected by 
their result, still he cannot control them. The earth 
sweeps through space round the sun, careless of the 
populations which it bears ; the sun revolves round 
some distant and unknown centre of gravitation ; the 
causes of light and heat are mysteries. The earth, with 
all its millions of the human race, inspired by Love, 
Genius, and Ambition, is in creation but a whirling 
speck of dust ; and were it this moment to vanish into 
nothingness, its loss would be unfelt, unseen by the 
galaxies which throng the firmament. But most of the 
subjects of the Social Sciences are within our dominion ; 
and with ourselves alone it rests whether we will use 
and combine the materials of civilization, or leave those 
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materials unused, and remain in ignorance, pc 
misery. 

It is, therefore, idle to declare an aversion 1 
Science : in so doing, persons state their ii 
to the happiness of mankind. It is true that 
and legal sentiments of mankind are various i 
stages of civilization. At the present day, 
country, all opposing parties, Conservativeg 
gressists alike, contest the first principles u] 
Political Science is founded ; but a similar 
occurred in the infancy of all sciences. Wl 
theories have existed in Astronomy ! The I 
between the virtue of Justice and the other '^ 
not yet so distinctly defined as to fix the limi 
pulsory law. Time will fix those limits. In L 
the Historical and Analytical Schools have hitl 
opposed. But it is the business of Science to u 
For actual legislation ought always to be a co 
between history and philosophy. Since all ou 
actions react upon our fellow-men, we ought 
to regulate them according to the laws of hu 
ciation, by the aid of those very Political Scien 
some tler^ns despise. AU l4itmate intereE 
harmoV. And L healthfil prosperity of 
motes the prosperity of all. The study of t. 
Sciences will foster disinterestedness, sympath; 
ism, enthusiasm for all that is good and grea 
if the study of the Political Sciences were p] 
their practice could not for a single moment t 
ded. There are nations in which the theory oi 
ment has never been the smbject of reflectioi 
cussion ; nevertheless they are governed, 
the Social Sciences be obscure, let us throw K 
them ; if they be uncertain, let us endeavour to 
if they be speculative, let us establish them up< 
and experience. 

In every science the principles are natural a 
Very few principles as yet have been discovers 
science. There are natural and fixed principle 
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Right and illegal Wrong, as there are natural and fixed 
pnnciples of Gravitation. If the laws of Exchanges 
were properly understood, legislative interference would 
no more attempt to control the rise and fall of prices 
than the rise and fall of the barometer, or of the tides. 
If the true principles of Jurisprudence were acted upon,, 
absurd and wicked legislation would disappear. 

ITie study of Jurisprudence is so intimately connected 
with its kindred branches of Sociology, that it is neces- 
sary to compare and define their several limits. The 
three Social Sciences, Ethics, Political Economy, and 
Jurisprudence, are so united "that it is difficult to treat 
of their subjects without the equal assistance of the 
jurist, the economist, and the moral philosopher. 

The object of the Science of Jurisprudence is the dis- 
covery of the relations which ought to be established 
by the Positive Law, and the best means to enforce 
such relations. 

The object of PoHtical Economy is the discovery of 
the laws which regulate the exchangeable value of com- 
modities, and the discovery of the best means to deter- 
mine the distribution of wealth. 

' Thus, each science, as to its own subject-matter, 
strives to attain the true objects of Philosophy, the 
Discovery of Truth and the R-actice of Good. 

Many kindred branches of knowledge assist these 
studies. Of all the sciences which aid the progress of 
Sociology, the most important is Statistics. 

Statistics is the science of social facts expressed in 
numerical terms. It is most intimately allied to the 
three Social Sciences. All have for their end the ameli- 
oration of the social state. All guide, by the light of 
an exalted reason, administrative and political powers. 
But the Social Sciences proceed with boldness into the 
most elevated region of speculative systems, whilst 
Statistics is a science of facts which, in rapid figures, 
enumerates the wants of nations, their daily progress, 
and all the fortunate or unhappy individualities of their 
destinies. 
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The science of Statistics aids the practice o 
Sciences in detaiUng the population of a coue 
tility, its means of communication and deft 
science fixes the numbers of the army which 
the independence of the State. It assists i 
imposition of Taxes. It tells the quantity a 
the productions of Agriculture and Manufa 
traces the progress of the National Educal 
makes men better by enlightening them. I 
details of the machinery and cost of justice, 
the history and causes of diseases, and poi: 
true course for sanitary reform. It illustrate 
and exact truths, a crowd of objects which 
day to day, agitate public opinion, and exhib 
to be solved by the Social Science. 

Working steadfastly at these subjects, wis 
developed the Social Sciences, and the hum 
progressed in civilization. Civilization is thj 
of social life possessed by a moral, educated, a 
community, enjoying public security and lil 
the protection of law. The first requisite c 
security. When property is not secure f 
ambition or civil commotion, or from crime 
tion cannot proceed, nor can wealth rem; 
degree which is necessary to provide persoi 
luxuries and decencies of civilized life. N( 
till the earth unless under the certainty th 
able share of the harvest would be enjoyed 
No one would voluntarily live and work in i 
which is continually ravaged by foreign am 
Liberty is as essential an ingredient of Ci^ 
PubUc Security or Order. By PubHc Lib< 
freedom of discussion, freedom of action 
absolute personal liberty, a free press, and 
tative government. But wherever there 
security, even without any high degree 
morality, or knowledge, wealth may still 
Still, morality or the sense of Right is t] 
ingredient of a high order of civilization, a 
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the most remarkable influence on the prosperity of 
nations, and their success in art and war. Facility of 
communication is also an important part of advanced 
civilization. A country cannot be considered united, 
nor can it possess the stability of centralized govern- 
ment, unless there be easy and ready means of com- 
municating from the capital to the different parts of 
the empire. The Romans were well aware of this when 
they constructed the roads which remain to the present 
day memorials of the Roman greatness. But the recent 
triumphs of mechanical science have surpassed the rude 
efforts of ancient times; and the railway, the steamboat, 
and the electric telegraph are among the most impor- 
tant agents in the diffusion of knowledge and the 
maintenance of freedom. In nothing, however, have 
the civilized nations of modem times more surpassed 
the civilization of the ancients than in the knowledge 
and education of the people. Hence it is reasonable to 
entertain a hope that our present civilizations will not 
be lost, like those of Egypt, Greece, or Rome. The 
first literary state was Athens, possessed of the little 
territory of Attica, containing a population inferior to 
that of some English and Irish coimties. Although 
books then were enormously dear — and it is recorded 
of Plato that he once paid £300 for an indifferent 
volume — still there was in Athens a popular education 
of a high order. Thus, Homer and the Rhapsodists 
pubhcly recited their poems ; the plays of -^schylus 
and Sophocles were performed in the presence of 30,000 
spectators ; the history of Herodotus was read at the 
Olympic games; the odes of Pindar were sung at Delphi; 
iEschines and Demosthenes addressed the people in the 
assembly; the glorious statues and temples of the Ionian 
rac#\vere another and a splendid part of their educar 
tion. In Rome there was no popular literature. The 
military aristocracy encouraged the people in their 
warlike spirit by wild-beast shows and gladiatorial 
combats. The early Romans organized Government 
and War, but left Art for othei* races. The Northern 
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conquerors of the Roman Empire despise 
The great majority of their kings, counts, 
were unable to write their names. Their si^ 
a seal, signum, impressed on their deeds. Ii 
improvement of the mechanical arts, the i 
printing, and the general use of paper first 
cheap literature and popular education possil 
is a great difference between the first Gazett 
at Venice, and the Times of the latter 1 
nineteenth century. The first Gazette coni 
ments of doubtful news ; now, more than bj 
else in England, the people are educated h} 
papers, that with such industry collect, and 
rapidity disperse, information every mom 
working intelhgence of the empire. The e< 
the people is increasing every day among all 
most advanced in civilization. It was ev€ 
the fashion to discuss whether education oi 
extended to the people ; but, whilst leame 
cussed these things, the labouring classes hi 
comparatively educated; and are an element 
And, by the aid of printing and the diflftisioi 
tion, one clever man can now speak to tens oi 
more than Demosthenes ever electrified in ti 
assembly. 

Such are the present prospects of civilizal 
plain that if the civilized nations of Europe ai 
were left to themselves, untrammelled by 
forms, and freed from despotism whether n 
or democratic, a long career of progress woul 
us. But the same cause which has so ofte 
civilization for centuries may again devasta 
War is the greatest foe of Progress. War 
annihilated the most magnificent civilizations, 
aggression ruined Egypt. A foreign war 
Carthage ; and the northern coast of Africa 
recovered from the devastations committed 
sand years ago by the Boman soldiers, 
war, destroyed the Grecian civilization. . The 
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barbarians annihilated the Roman Empire., The 
Mahometans conquered the civilization which, under 
the Greek emperors, a second time arose on the banks 
of the Hellespont. In every country the' ruins of lost 
civilizations appear destroyed by War. 

The project of perpetual peace was prominently 
brought forward by Kant towards the close of the 
eighteenth century. Some of the articles of his theo- 
retical treaty of a perpetual peace are essential to 
study. One of the most important is the disbanding of 
those vast armies which now consume the wealth of the 
most powerful states. Standing armies — miles perpetuus 
— ought to disappear entirely with time. For these 
appearing always jeady for the combat incessantly 
threaten other powers with war, and excite states to 
surpass one another in the quantity of their troops. 
This rivalry is a source of expense, which ends by ren- 
dering peace more burdensome than a short war. Na- 
tional debts ought not to be contracted for the purpose 
of interests external to the State. This system of credit 
is a treasure always ready for war. The only security 
for the preservation of universal peace is in the freedom 
of the Constitution of each State. Where citizens are 
free and have in their own hands the government, they 
hesitate to declare against themselves the calamities of 
war ; but where the subjects are not citizens, the 
sovereign and the governing classes, having little to fear 
for their personal comforts, may declare war upon the 
most frivolous reasons. 

The abohtion of standing armies, the restriction of 
national debts, and the independence of representative 
constitutions are considered by Kant to be the only 
guarantees of peace. But these are most doubtful 
topics. Republics have been the fiercest aggressors in 
history. And the standing armies and police of Europe 
are necessary as well against the foreign enemy as 
against the internal sedition which, like Communism 
in France, attacks order, religion, and property. 
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CHAPTER II. 

ETHICS IN RELATION TO JURISPRUDENCE. 

Ethics is the Science of Moral Duties. 

The purpose of the physical sciences throughout all 
their provinces is to answer the question, ''what is?" 
They consist only of facts, arranged according to their 
likeness, and expressed by general names given to every 
class of similar facts. The purpose of the moral sciences 
is to answer both the questions, " what is ? " and " what 
ought to be ? " They aim at ascertaining the rules which 
ought to govern voluntary action, and to which those 
habitual dispositions of mind which are the source of 
voluntary action ought to be adapted. 

The possibility of erecting Ethics into a science can be. 
consistently disputed by those only who question the 
veracity of that consciousness, which immediately shows 
to us the existence and operation of a moral faculty. 

The arguments against the existence of a moral fa- 
culty are generally founded upon the gross insensibility 
to moral distinctions exhibited by uneducated children 
or savage nations ; or upon instances of persons who, from 
various causes, have counted those things right which 
we deem wrong, or esteemed actions as praiseworthy 
which we regard with abhorrence. But such exceptional 
and anomalous cases are nothing to the purpose. When 
we are told of the absurdities and self-contradictions be- 
lieved, or at least professed, by whole nations as certain 
truths — when we are reminded that children and unedu- 
cated peasants do not readily assent at first hearing to 
the very axioms of science, we are not apt to.be greatly 
disconcerted by such cavils against the existence of 
reason. The case is similar with respect to imperfect or 
diseased manifestations of our moral nature. Moral 
blindness, if it really exist at all, is a phenomenon • far 
too rare to be taken into account in the psychology of 
man. The goitre is, indeed, a melancholy instance of 
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the evU results of a depressing physical condition ; the 
Chinese woman^ foot displays remarkably the power of 
bad training ; but the anatomist of healthy humanity 
does not describe goitres and club-feet as our normal 
condition. Hume, who industriously traversed the his- 
tory of our race to collect all the instances of aberration 
which have resulted from neglect or imperfect study of 
the moral consciousness, is constrained to conclude that 
the principles upon which men reason in morals are 
always the same, though their conclusions are often very 
different : and Dugald Stewart observes, no less beau- 
tifully than ingeniously, that the histories of human 
imbecility are, in truth, the strongest testimonies which 
can be produced to prove how wonderful is the influence 
of the fundamental principles of morality over the belief, 
when they are able to sanctify in the apprehension of 
mankind every extravagant opinion which early edu- 
cation has taught us to associate with them. Such 
are their opinions. Though the obscure character 
of psychological law, the influence of predominating 
passions, or the capricious action of human voUtion, 
may interfere with the inferential process in morals — and 
though the peculiar difficulties by which the moral philo- 
sopher is embarrassed, arising from the unavoidable use 
of a terminology impressed with the laxity of colloquial 
language, may render futile the attempt to compete 
with the geometrician in the simplicity and lucidity of 
his deductions, yet his process is identical with the 
geometrical method. Could we, indeed, shut out 
human volition, and the action of disturbing fancies, 
mankind would no more differ about the conclusions to 
be drawn from the primary elements of Ethics than 
about the Reductions from geometrical postulates and 
definitions. Nor are the moral sciences alone exposed 
to the uncertainty arising from disturbing influences. 
There are elements in meteorology and in the laws of 
the tides which are unaccountable, and for which 
allowance must be made in the calculations which com- 
pute their effects in any given instance. We are not, 
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then, to relinquish, on account of these dist 
fluences and great obstacles, the isrection of ar 
group of moral sciences on grounds quite a 
those which refer to the material world. ^ 
scientific basis furnished to Ethics in the h 
moral constitution ; their nature, value, and i 
guaranteed by them, can be determined on 
ductive investigation — the common method 
Athenian Verulam and the British Plato." 

It is quite evident that Bacon meant his n 
be applicable to psychology and morals as ' 
physics. In the one branch of philosophy 
other there should be an orderly observatior 
accompanied by analysis, or, as he expressi 
necessary excluBions of things indifferent. Tl 
be followed by a process of generalization in 's 
seize on the points of agreement. The only 
difference between the two lies in this, that i 
we take the senses, and in the other conscio 
our informant. 

The only question of any difficulty respecti 
ductive treatment of morals seems to be tt 
such a treatment mean that there are no a 
intuitive principles of moral guidance, which, 
deriving their authority from experience, are 
intended to sanction experience? Does nc 
procedure expose us to the danger of substit 
pirical generalizations and accidental associ 
necessary truths and eternal principles ? — of 
ing, like the Athenian Sophists, an average 
with an absolute "standard of rectitude ? 

This objection is based on a misapprehens: 
scientific process. To identify ethical truth w: 
credence, or to adjust it to the fluctuating 
which the popular market supplies in every i 
demands of each succeeding generation, woul 
to the very idea of a real moral law. A sen 
brought forward to show the general acknoT 
among men of a moral truth, must be car 
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tinguished from an induction of a physical law from 
facts observed. The principles operate a priori, and 
independently of experience ; they cannot become 
known to us, or be employed as philosophic principles, 
till we have determined their nature, rule, and limits 
by methodized observation. The distinction between 
moral good and eviL— the obligation to shim the evil 
and do the good — are laws which, like the laws of logic, 
man discovers in his own nature, and which have their 
origin in himself, as they have their application in his 
actual life. Moral laws are put into a man's soul or 
mind as into a treasure or repository, some in his very 
nature, some in after actions, by education and positive 
sanction. The moralist refers for judgment on the 
necessary truths he enounces, not to voluminous statis- 
tics, however undeniably useful such records may be 
as a definite expression of certain facts in our social 
economy, and entitled as they are to an intermediate 
place between morals and pohtics ; he bids the student 
descend into his own consciousness — ^the depths of his 
own personality — and observe what he finds there. 

Mental laws thus inductively determined are hence- 
forward to be regarded as primary principles, and are 
open at once to the sweeping range of direct deduction. 
And again, exnerience has its part, in which there is an 
immensity to be done, not in the way of invading the 
domain of the exact science, but in that of extending 
our knowledge of the facts to which it is to be applied. 
Where the science of intuitive morals ends, there the 
science of the experimentalist meets it; and by a process 
which modem logicians have named traduction we pass 
from one order of reasoning to the other, and complete 
a science of Ethics practically applicable to every detail 
of life. And thus a method, constructed after the aphor- 
ism of Bacon, secures to the experimental as well as to 
the purely rational element its own approximate value, 
assigns to each its own place, and shows how the two 
are inseparably united, and how they mutually confirm 
and illustrate each other. 
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The preceding general views may be illusi 
the following passage from Kant : — " It is i 
ticularly in the region of morals that Plato 
his ideas. Moral truth rests upon Uberty, an 
is under the government of laws which spring 
reason itself. Whoever would rest the idea 
upon experience, and establish as a model th 
can scarcely serve as an example in any imporl 
tical application, would render virtue altogetl: 
tain, make it dependent upon time and circui 
and render the formation of any rules impossibl 
one, on the contrary, can see that if any pei 
held up to him as a model of virtue, it is onh 
self that the true type exists, to which the 
model might be compared, and, consequently, 
ted. Now, this type is the idea of virtue; th 
of experience may, indeed, serve as examples 
that what the reason demands is, up to a cert; 
possible in practice ; but the archetype itself is i 
Because a man never acts in accordance with 
idea he has of virtue, it does not follow that 
itself is a mere chimera ; for it is only by mea 
idea that moral judgments are formed at all ; 
sequently, the foundation of moral perfection, 
least as this is possible, considering the obstaa 
human nature presents, which are, however, ii 
nate. The KepubUc of Plato has become proT 
the expression of an imaginary perfection ; and 
ridicules the notion that a prince could neve 
well unless penetrated by the theory of ideas, 
stead of throwing aside Plato's thought as usele 
the pretext that it is incapable of realization, 
not be better to attempt a development of it. 
renewed efforts draw it from the obscurity in w 
excellent genius has left it ? The obstacles a 
perhaps, from the inevitable evils attached i 
nature than from a neglect of these veritable 
legislation. There can be nothing more unwo 
philosopher than to appeal to an experience 
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acknowledged to be in contradiction to these ideas ; for 
what would have been the experience itself if the insti- 
tutions in question -had been established under happier 
auspices, conformably to ideas, and if, instead, other 
ideas, gross and rude, just because they are derived from 
experience, had not rendered every good design useless? 
In all that has reference to the principles of morals, and 
legislation, where ideas alone render experience possible, 
Plato possesses a merit that is pecuHar to lum, and 
which we are prevented from recognising only because 
we judge according to empirical rules, whose value as 
principles is as nothing compared with that of ideas. 
In reference to external nature, experience may, indeed, 
furnish rules, since, in this case, it is the source of truth ; 
but in reference to morals, experience is the mother of 
illusion ; and it is altogether error to reason from that 
which is done, or attempt to limit it by laws which have 
especial reference to that which ought to be done." 

The historical method of inquiry has been recom- 
mended by some, as by Schleiermacher, with whom 
Ethics is an investigation of human nature in its forms 
and tendencies developing itself in history. It must be 
conceded that history supplies to Ethics its most valu- 
able illustrations ; but as human action is always pre- 
sented in history as a complex web in which good and 
evil are mixed together, it is needful to have a test to 
determine which is the one and which the other. We 
are thus brought back to the inductive investigation of 
man's moral constitution as the only method of construct- 
ing a scientific Ethics in reference to Jurisprudence. 

A most successful illustration of this inductive treat- 
ment of moral phenomena will be found in the ethical 
writings of Butler : — " There are two ways," writes 
Butler, " in which the subject of morals may be treated. 
One begins from inquiring into the abstract relations of 
things ; the other from a matter of fact, namely, what 
the particular nature of man is, its several parts, their 
economy or constitution ; from whence it proceeds to 
determine what course of life it is which is con'espondent 
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to this whole nature. In the former method the con- 
clusion is expressed thus — that vice is contrary to the 
nature and reason of things ; in the latter, that it is a 
violation or breaking in upon our own n^^ture." Of the 
former method, the system of Clarke, that virtue is a 
conformity with the relations of things ; and that of 
WoUaston — ^that virtue consisted in acting according to 
truth, are the most eminent examples. These systems 
which were recommended by the intellectual spirit of 
the age in which they were produced, when the splendid 
discoveries of Descartes, of Leibnitz, and of Newton had 
so dazzled the mind of Europe, have now become obso- 
lete. The latter procedure, was universally employed 
by the ancient morahsts ; and Butler systematically 
applying it, " occupying the unassailable ground of an 
appeal to consciousness," has estabUshed, by reasons 
superfluously conclusive, not merely the existence, but 
also the authoritative character and the implicit sanction 
of the moral law. It is as invested with these majestic 
attributes of eternity, immutability and universal autho- 
rity, that the greatest masters of philosophy and elo- 
quence, both in ancient and in modern times, have loved 
to contemplate and depict the Moral Faculty. Thus 
Cicero says : — Right reason is itself a law congenial to 
the feehngs of nature, diffiised among all men, uniform, 
eternal, calHng us imperiously to our duty, and per- 
emptorily prohibiting every violation of it. Nor does 
it speak one language at Rome and another at Athens, 
varying from place to place, or from time to time ; but 
it addresses itself to all nations, and to all ages, deriving 
its authority from the common sovereign of the universe, 
and carrying home its sanctions to every breast by the 
inevitable punishment which it inflicts on transgressors. 
Seneca says — There is a holy spirit throned within us, 
of our good and evil deeds the Guardian and the Ob- 
server. As He is treated by us, even so He treats us. 
Fenelon says — Le Maltre interieur et universel dit 
toujours et partout les mSmes Veritas. Under the same 
aspect the moral law is presented by Kant^ when he 

c2 
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calls it the Categorical Imperative whose absolute rule 
is — Act according to a maxim which would admit of 
being regarded as a general law for all acting beings. 
And Lord Brougham says — There is a law above all the 
enactments of human codes — ^the same throughout the 
world — ^the same in all times — it is the law written by 
the finger of God upon the heart of man. 



CHAPTEK III. 

POLITICAL ECONOMY IN RELATION TO JURISPRUDENCE. 

Political Economy is the Science of Exchanges. 

The bountiful earth, under the varying influences of 
soil and climate, produces difierent things usefiil and 
agreeable to man. In tropical climates nature turns 
every field into a garden ; there trees of beautiful form 
bear rich fruits ; there grow the shrubs from which 
we obtain our spices, and variegated flowers bloom in 
wanton profusion. The organic^ richness and abundant 
fertility oelonging to such districts enable them to pro- 
duce the luxuries of civilized Ufe. Countries more tem- 
perate afibrd vines and wheat. Some places abound in 
iron and coal ; others in gold and silver. All civilized 
nations require to exchange some of their own produc- 
tions for those of others ; and upon such exchanges 
does the very existence of civilized life depend. 

Between one country and another obstacles exist — 
seas, mountains, rivers,, forests. These things throw 
difiiculties in the way of transit ; and to facilitate the 
operations of commerce the ingenuity of man invents 
speedy and safe modes of conveyance. Canals are made, 
harbours widened, rivers deepened, navigation im- 
proved. Rapid steamers triumph against the winds ; 
railways tunnel the Alps and bridge the Mississipi and 
the Ganges. Political Economy shows how inconsistent 
it is that states should undergo the greatest expense, by 
building magnificent railways to facilitate intercourse. 
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and at the same time should check intercourse by com- 
mercial restrictions and taxes which artificially raise 
prices. 

All the phenomena which occur in the free inter- 
changes of the productions of one place for those of 
another, the rise and fall of prices, and the reasons for 
the respective values of commodities, all the questions 
connected with capital and labour — every thing relating 
to exchanges, it is the province of Political Economy to 
investigate. No subjects can be more important ; and 
the investigation of them upon sound principles, now 
proceeding in most of the civilized nations of Europe, 
must eventually produce important results on the com- 
merce, the prosperity, the progress of the world. 

At first, when this science began to be extensively 
cultivated, objections were made to it, on the grounds 
that wealth is not a proper subject for our study, for 
with it increase also corruption and vice. Persons have 
derived ideas of this kind from the early study of the 
Greek and Roman writers ; the minds of classical stu- 
dents retain through life the ideas of Cincinnatus nobly 
poor, and the black broth upon which Leonidas and his 
Spartans lived. The Roman writers praised sumptuary 
laws, and declaimed with all the strength of their pow- 
erful language against the degeneracy of their fellow- 
citizens from the old Republican times, ere they knew 
the refined arts of Greece, or enjoyed the plundered 
riches of the East. 

But no fatal union necessarily exists between national 
wealth and national corruption. Greece at the time of 
her greatest material prosperity flourished most in elo- 
quence, in arts, and arms. The Netherlands, in the 
time of Charles V., were the most industrious and, for 
their amount of territory, the wealthiest nation in the 
world— they exhibited no want of devoted heroism, no 
want of fiery independence. And although England, 
like ancient Tyre, has her merchants who are princes, 
her traffickers who are the honourable of the earth, she 
still sits very glorious in the middle of the seas, and 
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proofs of the senseless vanity of tyrants, who 
so many of their subjects together, and forc< 
unpaid to raise useless heaps of stones, whe 
unhappy persons would have been better emp 
building comfortable though perishable hoi 
themselves, and hving there with their familiei 

In Egypt, the sacerdotal caste alone attend 
tellectual affairs, whilst the rest of the popula 
sunk in ignorance. The entire system of ca 
strictly enforced. These castes stiU prevail tb 
the East ; and the system this moment may b 
full vigour in parts of India, where Brahmins 
children's children must be priests for ever — v 
descendants of soldiers must always be soldiers 
none of the natives who live strictly accordii 
tenets of their rehgion can leave the trade or 
which their fathers followed. 

In modem civiUzed societies there are i 
amples of men of humble birth raising them 
the highest position and the greatest fortunes 
the ancient tyrannies it was impossible for 
nomena attending the free competition of ca 
labour to arise — it was impossible for the prii 
taxation to be discussed, since taxes were nol 
plunder taken by the powerful from the huml 

In these old times the universal reign of ra 
vented the study of the social sciences from fio 
notwithstanding that some nations successfr 
vated Literature and the Arts. Things now ( 
tised by the outcasts, were then the pursui 
leaders of society. Thus, Homer introduc( 
asking Telemachus whether he and his frie 
pirates or merchants : — 

" Say, what the cause — why, traversing the nu 
Steer you from port to port in quest of gain 1 
Or to and fro, like roving pirates stray, 
Who, injuring others, cast their lives away 1 

— Odyssey y 

The writer evidently did not consider that 
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dishonourable which now is punished by the rope, and 
to destroy which civilized nations now offer head-money 
for slain pirates. 

Athens, in the time of Pericles, flourished in wealth ; 
her poets and orators hold still a foremost place amongst 
the mtellects of the world ; her architecture is still a 
model for us ; her art is still contemplated by all suc- 
ceeding time with admiring despair. Rome, under the 
later Republic, and in the time of the Emperors, accu- 
mulated such lyealth as London now can scarcely rival, 
and in Taste and Art surpassed the Paris of the Napo- 
leons. Why, then, did not these countries cultivate the 
science which treats of the operations that bring the 
produce of one climate to another, and enable the in- 
habitants of any district enjoying a fair share of wealth 
to possess the luxuries of the most remote zones, with- 
out the discomforts attending their production ? One 
reason was, the utter contempt with which trade was 
regarded by the classic times. The citizens of the 
ancient States, even those enjoying the highest degree 
of freedom, all despised trade. Those branches of com- 
mercial and manufacturing industry which have raised 
our modern civilization to so great a height, and with- 
out which it would at once disappear, were scorned by 
the warlike citizens of Greece and Rome. Plato ex- 
cluded tradesmen from his Republic. Cicero, although 
in most respects so far in advance of his age, thought 
commerce only not very despicable — " haud admodum 
vituperanda." He says also, ^' I do not wish the same 
people to be the ruler and the carrier of the world," — 
*' Nolo eundem populum imperatorem, et portitorem 
esse terrarum." Yet it has been the boast of Venice, 
Holland, and England in succession to be the carrier of 
the world. The Romans prohibited commerce to 
persons of birth, rank, and fortune, and no senator was 
allowed a vessel larger than a boat suflficient to carry 
his wine, com, and fruits. The mihtary aristocracy of 
Rome, without trade or commerce, sought wealth in the 
only manner which can take the place of production — 
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plunder. The wealth of Rome was plunder taken 
openly from the countries successively overrun by the 
victorious Roman armies ; the principal taxes by which 
in latter times the Roman government subsisted were 
tributes drawn from conquered provinces. 

The very sense in which the word tributum came to 
be used, shows how unfair was this — one of the earliest 
taxes in Rome. It was called tributum, being paid by 
the thirty plebeian tribes instituted as has been supposed 
by Servius TulUus. It derived its subsequent meaning 
from being a partial tax, not paid by the patricians,^ 
a badge of servitude upon the plebeians. I am aware 
that it is a moot-point amongst historians whether these 
tribes included the patricians or not ; but I consider 
that the sense in which the word tributum came to be 
used finally is upon this question decisive. 

The wealth of Rome was principally plunder drawn 
from conquered countries. As each partly civilized 
nation in turn yielded to the terrol: of the Roman 
armies, its wealth, accumulated for centuries, was trans- 
ferred to Rome and spent in a season. T^lst nations 
thus aflforded plunder, Italy flourished in wealth, and 
was covered with the most magnificent pubKc and 
private edifices. But when no more new countries 
could be overcome, and when the tributes could no 
longer be exacted from the inhabitants of the provinces, 
the resources of Italy were not sufficient to keep those 
magnificent edifices from mouldering to decay. The 
ancient world had within it the fatal principles of decay 
— ^the despotism of the government, the tyranny of the 
governing races, the slavery and ignorance of the masses 
of the people. The old civilization fell to pieces upon 
the invasion of the hardy barbarians of the North, and 
the dark ages for a time covered Europe with a cloud. 

When Learning began again to be cultivated, and 
when the European Universities were founded, the old 
prejudice against trade and commerce still survived. 
The Feudal System flourished. The principle of the 
Feudal System was, that a dominant race tyrannized 
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over a subjected one. The feudal lords extorted from 
the serfs their property, and insisted on their labour 
without paying them for it. No man could possess the 
absolute property of the land. The greatest contempt 
was manifested for trade. Warriors, in the early ages, 
contemned the rights of property in all unable to pro- 
tect themselves by arms. No nobleman or gentleman 
in the feudal times would sully himself by embracing 
any profession except that of arms — or the Church. 
As a proof of the great contempt for trade which once 
existed in England, now the first commercial nation 
upon the earth, the most lucrative and flourishing 
branches of trade there were permitted to fall into the 
hands of despised strangers, the Jews and Lombards. 
The Jews invented bills of exchange, without which 
or Some similar documents the vast mercantile opera- 
tions now based upon credit could not be conducted. 
The Lombards invented shipping insurances. In this 
state of society none of the phenomena could promi- 
nently appear which arise from the free distribution of 
property, a^d from the unrestrained competition of 
capital and labour. None would consider about the 
cheapest and best mode of taxation whilst taxes were 
the property of governing races, who consumed them 
all for their own benefit, and were careless about the 
welfare of the producers. War was then the great 
business of nations, and the attention of government in 
matters of taxation was directed merely to the most 
effectual means of raising the supplies to meet the ex- 
penses of continual warfare. The best statesman was 
he who raised most taxes with least trouble from the 
oppressed common people. 

The great discoveries of the fifteenth century began 
to destroy Feudalism. The invention of gunpowder 
caused the castles and armour of the barons to be use- 
less, by means of which they had been enabled so long 
to prevent and defy any general law of the realm, and 
to Uve upon the plunder of the poor. It was found that 
a regiment of labourers, disciplined for six months, and 
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armed with the weapons introduced by this '^ 
discovery were superior in the battle-field to tl 
knights, mounted on splendid horses, and clad 
armour. But the new weapons were expensiv 
again, the wealth of the towns was of more 
the chivalry of the castles. The great inv 
Printing diffiised knowledge amongst all. \ 
geographical discoveries gave a new impetu 
merce, which, from its wealth and extended o] 
began no longer to be despised. Slavery b 
vanished from the whole of Western Europ 
with the decline of the Feudal System arose ' 
mercial and manufacturing spirit which is now 1 
to be one of the great moving powers of the a 

Once, therefore, that the settled conditions c 
society began to arise in Western Europe, 
emancipated from the feudal system, were e 
dispose of their labour at the price which 
sidered sufficiently remuuerative for them ; m 
under the protection of the law, no longer fe 
their property would be taken from them at t 
some baron ; wealth rapidly accumulated ; i 
men, instead of working with their own capit 
to live upon the profits of their capital lent 
In consequence, all the nice and complicated 
connected with capital, labour, wages, and 
began to attract the attention of learned men, 
their studies and writings upon these importan 
has arisen the modem science of Political ] 
The origin of this science is cotemporaneous 
spread of modem civilization, the increase of c 
the rise of public liberty. 

And briefly reviewing the history of Westeri 
we may see that the march of civilization has be 
and progressive. First, the serfs are emancipg 
trade becomes honourable, and from these a 
combined with some others, has arisen the gre 
class, displaying the highest social activity, and 
ing tiie greatest spirit of industry ever witness 
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world. Having accomplished so much, the spirit of pro- 
gress now directs its efforts to solve the social diflScul- 
ties of society ; and in this, one of its chief aids is the 
science of Political Economy. 

Some have despaired of continual progress, and assur- 
edly all over the earth we behold the ruins of lost civi- 
lizations. In Central America, amidst forests a thousand 
years of age, the traveller beholds ruins of statues and 
temples that rival Athenian art and Egyptian architec- 
ture. They lie, broken and defaced, memorials of great 
and civilized nations, whose very names ages ago perished 
from human memory. Babylon, Nineveh, Carthage, once 
were great cities, had now are either heaps of ruins or 
effaced from the earth. Still we may anticipate that 
progress may have a long career. Sometimes for cen- 
turies it has been interrupted, yet since the dawn of 
history there is evidence of its continuance. We behold 
upon the earth places like the impassable morasses of 
the Amazon, breathing forth devastating epidemics, and 
affording to the few creatures in human form that linger 
there the means of dragging on but a dull and joyless 
existence, without usefulness or dignity. Comparatively 
recent history informs us that when the Athenian civi- 
lization flourished, the greater part of Europe, and now 
its most flourishing and civilized part, bore the same 
character. When Pericles lived his glorious exis- 
tence, those countries which, under the names of France 
and Germany, are covered with rich corn-fields and 
beautifiil vineyards, and have produced so many great 
and good men, were disfigured with rocks and marshes, 
and were inhabited by unciviUzed men not very superior 
to the present New Zealanders. The rivers, which then 
formed noisome swamps, h^ve been taught to keep their 
channels, and are covered with steamers ; the rocks are 
built into libraries and cathedrals ; and the descendants 
of the savages who dwelt there have been brought under 
the dominion of Law, and into the habits of peacefiil 
life. So also, in the North and South Americas, 
Australia, and the islands of the Pacific and Southern 
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Oceans, savage life is eveiywhere being re] 
civilization. 

In the popular liberty, which has enabled 
men of humble birth in modem times to raise tl 
to the honourable positions which they have 
we see the best proofs of the high charact 
modem civilization. In the development c 
civihzed nations have arrived at that stage w] 
merce is free, where industry is honoured. 1 
of labour are protected by the law, its exei 
respected. 

The study of the social sciences has aided h 
these sentunents beginning to pervade the 
modem society. I have always considered 
study of the social sciences, such as Jurispruc 
PoHtical Economy, should form a part of th( 
education of all, the poorest as well as the rich 
land. 

The sciences mav be placed in two divisions, 
necessity need to be known only to those wh( 
them professionally. We all can enjoy tl 
benefit of the mechanical sciences notwithstai 
ignorance of them. Few are acquainted 
mechanism of the steam-engine, yet millions < 
benefits of railway travelling. But sciences, 
ality, jurisprudence, medicine, and political < 
derive their efficacy, not from the knowledge 
trated in particular professions, but from the 
correct knowledge of them difiused through tl 
«>d these scienL have this, striking pJulia 
no one confesses his absolute ignorance of ther 
one every day practises morality, jurispradjen 
cine, and political economy, let them be good 
and they are often very bad. Hence arises tl 
tance of general education upon these subiec 
a, regard political eeem>my! I may say t^er 
subjects more interesting than those about w 
science is conversant. They are those which 
every individual in the community ; they a 
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upon which, in a very great measure, individual and 
national prosperity depend. There is no one who does 
not buy and sell, who does not pay taxes, who does not 
employ labour or is employed. And there cannot be 
upon earth a study of more extended dignity and use- 
fulness, more becoming to philanthropy and patriotism, 
than the requisite and practical reform of the social 
institutions of the country — ^the solution of the social 
difficulties of the day. It is right to cultivate this 
social knowledge. By the study of these liberal sciences 
we shall the more assist the diffusion of the sentiments 
now spreading throughout the world, and by means of 
which all enlightened men regard the human race, 
without distinction, as one family aspiring to one com- 
mon aim — the development of the faculties with which 
they have been endowed. The Social Sciences are of 
no one country, they belong to the entire world. Those 
who cultivate them, though separated by distance and 
by language, yet understand one another. Fellow- 
countrymen in thought they form one vast intellectual 
society of citizens of the world, pursuing the same end, 
the discovery of universal truth, — animated by one 
feeling, the patriotism of CiviUzation. 



CHAPTER IV. 

JURISPRUDENCE. 



1. The term Jurisprudence has been used in very 
different senses. Originally it meant the science of Right. 
Afterwards it was used to mean knowledge of the prin- 
ciples of law, or skill in its practice. In the Institutes 
01 Justinian Jurisprudence is defined to be the know- 
ledge of what is just and unjust. Upon the revival of 
learning in Europe in the sixteenth century. Jurisprud- 
ence was used to signify knowledge of the Roman Law. 
The term has also been used in a sense borrowed from 
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the French to imply a collection of the princi 
longing to particular branches of law — ^thus, 
Jurisprudence, Maritime Jurisprudence. The t 
also been used to signify the whole body of th 
a State — ^thus, the Jurisprudence of England . 

The philological meanings of legal terms best i] 
legal history. There are three phases in the ( 
ment of law — the religious, technical, and scieni 
the origin of society, every disputed question i 
referred to the decision of God. In all languj 
legal terms of pleading causes originally imply 
of prayer. Trials are by ordeal and by battle 
all nations in an early state of civilization. 

In the second phase of law, nations, by mear 
appointed evidence and forms of a minute an 
lative nature, endeavour to attain certainty. 
Roman Citizens were originally necessary to 
Roman will. Under the English law, Twelv 
must unanimously find a prisoner guilty before 
receive punishment. Justice under such a syi 
cqpaes minute and technical. The Judges oft( 
ingly do what is unj ust in carrying out the letl 
law. The maxim of this second phase is — let j 
done though the Heavens should fall— ;^a^ jiisi 
ccelum. Justice and the corresponding termi 
phase of law mean equality of division in all la 

Finally, men begin to perceive that there ar 
principles of Right and Wrong ; and, in the tH 
of law, endeavour to attain Truth and Justice b 
of Reason and Experience. 

Whilst the first and second phases prevail a 
nation. Law cannot be scientifically cultivated 
third phase the possibility is admitted of arri 
complete Science of Law or Science of Right, 
words, the possibility is admitted of collectinj 
ranging in methodical order the fundamental ; 
which explain the origin of laws and their de^v 
towards perfection. Some term is necessary 
the Science of Law. Jurisprudence has been 
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adopted. No science can be possibly developed without 
method, nomenclature, and classification. 

''Nomina si pereant, perit et oognitio rerum." 

Method faciUtates comprehension, abridges labour, 
assists the memory, and trains the intellect to accurate 

i'udgment. In every species of knowledge, disorder in 
anguage is at once the efiect and the cause of ignorance 
and error. Nomenclature can only be perfected in 

{)roportion as truth is discovered. The classification of 
aws has never yet been adopted upon the grand scale 
demanded by Jurisprudence. If a system of law were 
correctly framed, and if codes of laws were drafted on 
one true principle by all civilized nations, the language 
of each race would serve as a glossary by which all sys- 
tems of positive law might be explained ; whilst the 
matter in each code would afford a test and standard by 
which all might be tried. Thus classified and illustrated, 
the practice of every nation might be a lesson to every 
other, and mankind might carry on a mutual intercourse 
of experience and improvements as easily in Law as in 
every other domain of Art and Science. 

By Law is here understood Positive Law — that is, the 
law existing by position, or, the law of human enact- 
ment. Jurisprudence is the Science of Positive Laws, 
and, as such, is the theory of those duties which are 
capable of being enforced by the public aXithority. 
Jurisprudence, so treated, may take its place as one of 
those inductive sciences in which, by the observation x 
of facts and the use of reason, systems of doctrine have 
been estabUshed which are universally received as 
truths among thoughtful men. 

But Jurisprudence in its investigation of the origin, 
principles, and development of law, obviously furnishes 
rules which teach men to acknowledge and select good 
laws, to shun evil laws, and to practise the existing 
laws and apply them skilfully. Hence, Jurisprudence 
is not only the Science of Positive Laws but is also the 
Art of Legislation and the Practice of Advocacy. A 




JURISPRUDENCE. 

Jurist may state principles of law in his stud; 
laws in the senate, or advocate rights in the for 

A Science is a collection of Truths : an Art : 
lection of Rules for Conduct. 

The end of Science is Truth. The end of 
Work. 

Since Science is conversant about speculativi 
ledge only, and Art is the application of knowL 
practice, Jurisprudence, when applied to practi( 
ther in making of laws as in Legislation, or in th< 
working of the law as in Advocacy, is an a] 
Jurisprudence, when confined to the theory of 
strictly a science. 

The same term may be strictly applied to b( 
science and its corresponding art, as Logic is n 
the Science of Thought but is also the Art of Rea 
So, that I may give an example taken from the j 
of the law : Conveyancing is the Science and a 
Art of Alienation. If by an investigation of the 
property we elicit and systematize the principles 
govern its disposition, we are then forming the i 
If we apply this knowledge in the alienation of pr 
we are skilful in the art. 

The art may exist without the corresponding 
having arrived at any degree of cultivation, 
knowledge applied to practice be merely accun 
experience, it is empirical ; but if it be illustn 
history and philosophy, and brought under gener 
ciples, it becomes a science. Thus, Sir Edwarc 
was an empirical lawyer ; his writings are a chao 
digested learning. Judge Story was a scientific 
of a high class, who in his works rises from r 
practice to the principles of eternal justice. 

In every age and country different laws prodi 
ferent results, the same laws generally produce tt 
results. Observing, then, the actions of mankinc 
ing in the different grades of civilization, it is posi 
estimate what rules for human conduct in civil 
produce the most beneficial effects. If the p 

D 
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sciences regard what is, and the mental sciences both 
what is and what ougHl to be ; so the jurist, in the inves- 
tigation of the Science of Right, should strive to make 
the actual law approach the Ideal of Legal Perfection. 

DISTINCTION BETWEEN ETHICS AND JURISPRUDENCE, 

2. Thus, Jurisprudence as an art, or Legislation, has 
the same ratio to Jurisprudence as a science which the 
rules of practical morality bear to the science of Ethics. 

Bentham has correctly defined the limits between the 
provinces of Ethics and Jurisprudence. Ethics exhibit 
the rules of three classes of human actions. Prudence, 
Probity, and Beneficence. Legislation interferes directly 
by means of Punishment only. Punishpaent should not 
be appUed^when it is groundless, inefficacious, unprofit- 
able, or needless. 

The cases where the punishment would be unprofit- 
able constitute the great field for the exclusive interfer- 
ence of Ethics. 

Punishment as applied to Guilt may be unprofitable 
in both or either of two ways — by the expense to which 
it would amount even supposing it to be confined alto- 
gether to delinquency — or by the danger there may be 
of ipLVolving the innocent in the fate designed for the 
guilty. 

Of the rules of moral duty those which stand least in 
need of the assistance of the legislator are the rules of 
Prudence. If one err in respect of Prudence, it must 
arise either from some inadvertence or misapprehension 
with regard to the circumstances on which his happiness 
depends. The rules of Probity are those which, in point 
of expediency, stand most in need of legislative assist- 
ance. 

The idea of Right is the bond between Ethics and 
Jurisprudence. Practical Morality has been defined to 
be the art of directing the actions of individual men to 
the production of the greatest possible quantity of happi- 
ness by means of such motives as offer themselves. The 
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Art of Legislation teaches how a multitude of men com- 
posing a community may be disposed to pursue that 
course which is most conducive to the happiness of the 
entire community by means of motives which are ap- 
plied by the Legislator. Ethics and Jurisprudence differ 
in the means which they employ. They coincide in one 
general ultimate end, the happiness of mankind by the 
regulation of human action. 

The distinction between Ethics or the science of Moral 
Duties, and Jurisprudence or the science of Positive 
Laws, is compulsion by public authority. 

And thus discussing positive laws upon the inductive 
method — examining the different legislative systems of 
different nations, and their results upon the happiness 
of mankind — comparing slavery with freedom, ignorance 
with knowledge — accordingly as these have been checked 
or developed by the great forces which havo swayed 
human destinies, we, by the observation of facts and the 
use of reason, selecting the good, eloigning the bad, may 
gradually arrive at that system of law which is most in 
conformity with natural justice. . 

But the duties of the jurist and the legislator are per- 
fectly distinct. The business of the jurist is merely to 
state those general principles which are true in all times 
and under all circumstances. The legislator must regard 
the historical development of the people. And it cannot 
be too ofben repeated that all actual legislation must be 
a compromise between history and philosophy. No two 
nations ever existed having precisely the same standard 
of morality embodied in their laws. In no nation is the 
moral standard the same at different periods of its de- 
velopment. The law is always below the moral standard 
of the best citizens, and above that of the worst. The 
legislator must take heed that his legislation coincides 
with the public opinion of the mass, or the enforcement 
of a law becomes impossible. Thus duelling where the 
issue was fatal, was murder punished with death by the 
common law of England, but the law could not be en- 
forced until late in the nineteenth century. 

D 2 
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There is not in the whole compa.8 of human affairs 
80 noble a spectacle as that which is displayed in the 
progress of Jurisprudence, where we may contemplate 
the cautious and unwearied exertions of a succession of 
wise men through a long course of ages, withdrawing 
every ca^e a^ it arises from the dangerous power of discre- 
tion, and subjecting it to inflexible rules of positive law.^ 

What can be more instructive than to search out the 
first obscure and scanty fountains of that Jurisprudence, 
which now waters and enriches whole nations with so 
abundant and copious a flood — to observe the first prin- 
ciples of right springing up involved in superstition and 
polluted by violence, until by length of time and favour- 
able circumstances it has worked itself into clearness — 
to view the laws, sometimes lost and trodden down in 
the confusion of wars and tumults, and sometimes over- 
ruled by the hand of power — then victorious over 
t^rranny, growing stronger and more decisive by the 
violence they have suffered; enriched even by those 
foreign conquests which threaten their entire destruction 
— softened and mellowed by peace and religion, and im- 
proved and exalted by commerce, by social intercourse, 
and that great opener of the mind, ingenuous science.^ 

LIMITS OF JURISPRUDENCE. 

3. Justice alone of the virtues can be enforced by the 
public authority. Jurisprudence considers what range 
of human actions may come within the cognizance of 
justice, and what rights are capable of being protected 
by the positive law. Gratitude and benevolence are 
virtues, but incapable of being enforced by legal means, 
whereas, if one citizen take the property of another, there 
is compensation or punishment, or both. 

The true objects of the science of Jurisprudence are 
the knowledge of the legal relations which ought to be 
established by the Positive Law, and the ascertainment 
of the best means to enforce such relations. 

^ Mackintosh. ^ Edmuiid Burke. 




LIMITS OF JURISPRUDENCE. 

These true principles of Jurisprudence are at 
base of the science of Politics; and the due ascerl 
of the province of government is perhapsthe mosi 
ant question of modem times. But the provin 
vernment is solely concerned with those humai 
which are capable of being enforced by the publ 
rity. It is idle for a government to try to enfoi 
duties which are incapable of being enforcedbyit. 
such as these are not easy of definition, but a 
them may be obtained by an exhaustive procej 
soning. 

There are certain virtues of exalted charact 
can be attained only by persons of the most 
moral and physical organization, placed in 
stances where these innate qualities have be( 
oped to the highest pitch of excellence. Wl 
mdas died for liberty and civilization in the pase 
mopyl8e,he performed a duty to mankind ; but 
could enforce the self-devotion of which we 
famous examples in ancient history ? 

That I may take a recent example : During i 
of Paris in 1848, when the Archbishop of Pans j 
with the crucifix in his hand to meet the terr 
bourgs St. Antoine and Marceau, careless ab( 
provided he brought peace, he was performin 
out a duty incapableof enforcement. The mot 
virtues, exemplified in the great actions whicl 
humanity, are attainable by few, and are bey< 
lation. 

There is another class of virtues manifested ii 
action impossible to be enforced by legislative b 
Virtues such as these are less difficult to attaii 
more generally diffiteed, but still are abhorrei 
pulsion. 

Such is the virtue of benevolence. 

Vincent de Paul devoted his life to the comi 
afflicted. Las Casas toiled for years in the ca 
oppressed Indians. Howard visited all Eurc 
survey the sumptuousness of palaces or the J 
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of temples ; not to make accurate measurements of the 
remains of ancient grandeur, nor to form a scale of the 
curiosity of mpdern art ; not to collect medals, nor to 
collate manuscripts ; but to dive into the depths of dun- 
geons, to plunge into the infections of hospitals, to sur- 
vey the mansions of sorrow and of pain, to take the 
gauge and dimensions of misery, depression, and con- 
tempt, to remember the forgotten, to attend to the ne- 
glected, to visit the forsaken, and to compare and collate 
the distresses of all men in all countries.* 

Nor is this exalted benevolence confined to such 
eminent persons. In our own time Florence Nightin- 
gale organized a band of Sisters of Charity, who braved 
pestilence in the distant hospitals of Scutari, that they 
might afford relief to the agony of our wounded soldiers. 
A name in the page of History, and the public thanks 
of a nation are great rewards for such services. But 
many abandon the splendour of a patrician life, the ties 
of family and home, and the luxuries of the civilization 
of the nineteenth century, in order, living an obscure 
existence, to console misery in the abodes of the poor. 
Benevolence, like friendship and gratitude, is beyond 
legislation. 

Again, that we may proceed from the virtues which 
are shown in relations with other persons to those virtues 
which chiefly concern the individual — the law cannot 
enforce prudence, caution, self-control from vice, or a 
proper disposition in the expenditure of money. Within 
recent memory, in England, some gentlemen spend 
hundreds of thousands in supporting the Italian Opera, 
others lavish hundreds of thousands on the turf. But 
the State cannot assume with success the guardianship 
of fortune. Next to the Crown lands the worst managed 
property possessed by the English community is under 
the Receivers of the Court of Chancery. The law can- 
not enforce wisdom in managing one's own, or benefi- 
cence in dealings with others ; such things must be left 

^ Edmund Burke. 
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to the discretion of individuals, to the progress i 
tion, and to the results of an enlightened public 

So, Positive Law appears to be powerless ag 
vice of intoxication, and can only punish the ^ 
drunkard who publicly offends against Dece 
Order. The vice of drunkenness depends upon 
In recent times two great aids have been disco 
assist the drunkard's will — the use of a limite 
in abstinence, and sympathy or fellow-feeling 
nence. The greatest drunkards can abstain fr< 
if the time of abstinence be definitely fixed so t 
can look forward to a period when they can i 
liberty again. Next comes the aid of sympath; 
can do together .and in company what they a 
by themselves. Any thing that is diflScul 
any exertion of resolution, any kind of self-d 
made easier by the aid of sympathy, by know 
other persons are feeling and doing the sam 
Father Mathew and other leaders of the ten 
movement in England and Ireland well underst 
principle of human nature, when they organ 
votaries of temperance into an army with medaL 
and banners. But no law has ever been succ 
preventing the vice of drunkenness. 

Now, if it be impossible to enforce by publi 
rity, first, the most exalted virtues ; secondly, 
tions towards others, such asbene volence and fri( 
thirdly, virtues belonging to the class of prude 
self-control, how much more impossible must 
force the individual sentiments of the mind into 
ticular form ordained by any human law. Yet 
last particular, how many governments have ei 

But the individual acts of the mind are indej 
And belief of anything rests upon the amouni 
dence offered in respect of the fact to be proved 
natural capacity of the mind for judgment. . 
independent of the will. 

. At present, by the universal consent of civi 
what is involuntary deserves neither reward noi 
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ment at the hands of the magistrate ; but through the 
history of all nations, in the examples of religious per- 
secution is seen the fearful amount of misery caused by 
persons invested with the supreme power attempting to 
enforce belief — a thing incapable of being enforced. And 
this alone is sufficient to show the importance of ascer- 
taining the province of Government — the importance 
of the science of Jurisprudence. 

DEVELOPMENT OF SYMPATHY. 

• 

4. The end of Government is the Security of Eights. 
The natural rights of man are Life, Liberty, and Property. 
To protect these rights has been the professed and real 
object of all the systems of civil polity that ever illumined 
the world with a ray of freedom. These rights, in the 
first beginnings of civiHzation, are not only practically 
insecure, but, even in theory, are imperfectly acknow- 
ledged. Where slavery still exists these rights are im- 
perfect. The aggressive wars of our own times show that 
the rights of strangers to their lives and property are not 
yet perfectly admitted by the civilized states in the world. 

The theory of Hobbes is not wholly wrong, that, 
agfreeably to the lowest law of Nature, man aims at the 
i^jur, of hU neighteur when a rtranger.lo him. To 
savages all strangers are enemies ; everything unknown 
is an object of fear — Omne ignotum pro horribili. In 
all languages the same word originally signifies both 
stranger and enemy. But the more persons know one 
another, they generally love one another the more. 

During the progress of civilization the sympathy of 
man for his fellow-creatures extends in an ever- widening 
circle. At first, none but immediate relatives are held 
entitled even to the common rights of life and property. 
Slaves are without rights. But in the advanced nations 
a poor law provides for even the outcasts of society ; 
and humane legislation prevents cruelty to animals. 

The first nucleus of society must have been the family, 
although nowhere in savage life has an isolated family 
been discovered unconnected with others by language 



DEVELOPMENT OF SYMPATHY. 

or kindred. The existence of language pro 
everywhere men exist in intellectual communi 

The family develops into the tribe. Men, 
the stage of the tribe, fanatically regard its 
beyond anything else. They do not yet recoj 
positive rights of other men belonging to oth( 
to their lives, liberties, and properties. The 
hesitate to rob and murder persons even belo 
neighbouring tribes, speaking the same langu 
having the same national origin. Thus the 
tribes were engaged in mutual war before Mah 
a time united them. The right of private war 
the feudal barons was one of the most diffic 
abolished. The clans of the Scottish Highlan 
the time of their disorganization, ndairitamed I 
of private war. The Indian tribes of North 
still massacre one another when opportunity m 
The petty tribes and nations of Africa still are 
in deadly mutual strife, scarcely interrupted 
common danger from the superior arms and ci^ 
of the Europeans. Yet during this phase the 
the same race in process of time regard one anot 
less animosity than they regard persons belo 
other races. The Berbers of Northern Africa a 
times mutually at peace, but towards Christii 
entertain perpetual hostility. They rob and 
Christians whenever an opportunity may offer 
they perceive that they violate any natural i 
transgress any natural duty. 

Sympathy develops from the tribe to the nat 
thence to the race. The word Hfioe originall 
parish ; Democracy now means the governme 
people. In ancient Greece, though piracy at firsi 
a dishonourable profession, the rights of all Helle 
finally recognised; but the rest of mankind were i 
sidered barbarians, perpetual enemies without 
rights to life, liberty, or property. The Romai 
united many nations, but warred upon the res 
ancient world. The Proconsul in the Roman 
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applauded the sentiment — " Homo sum, humani nil a 
me alienum puto," but he disregarded it in the foreign 
province. Still the acknowledgment of the rights of hu- 
manity, and the consequent fusion of races, unceasingly 
proceed. In modern Europe the different States of 
France, once independent, have coalesced into one. The 
old kingdoms of Spain are now under one government. 
The British Islands, in which have existed such diversi- 
ties of races and languages, are now a United Kingdom. 
Most of the Sclavonic races have coalesced under the em- 
pire of Russia. The disorganization and re-organization 
of Europe simultaneously proceed. The equilibrium of 
States is overthrown, whilst the harmony of nationalities 
is constituted. Italy is under one government. The 
Germans have obtained national unity under their Em- 
pire. 

Such is the development of Sympathy proceeding 
upon the more ancient idea of the bond of Union ex- 
isting between family, tribe, nation, and race, both for 
aggressive and defensive purposes. 

Another development of Sympathy, more based on 
Reason, arises from the recognition of the equal rights 
of all men as citizens of the world to share in the gifts 
of Providence. Commerce and Emigration are the two 
great agents by which in modern times the clannish 
distinctions of nation or race are obliterated. 

Amongst the races of men whilst in an imperfect 
state of development, the tie of country is so strong 
that nothing but the most positive evils of war, pesti- 
lence, and famine, will compel them to abandon their 
native land. 

In civilized countries the poor may be divided into 
three principal classes. The first and least numerous is 
composed of those wretched beings who, from organic . 
deformity, whether manifested in mind or body, are 
unable to earn their bread ; with them may be com- 
prised the aged and infirm. The next class is composed 
of the wicked and idle, who refuse to labour for their 
subsistence, and who, not possessing realized property 
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of their own, are supported by the labour and charity of 
their friends. The third and most numerous class con- 
sists of the great masses of mankind, descendants of 
savages, who as yet have scarce emerged from primitive 
barbarism, and who, through ignorance of the methods 
of life, linger always upon the verge of starvation. 

The last division includes the great majority of the 
poor in every country. 

Ignorance has been the great check to prevent the poor 
from emigration. Men rather bear the ills they have 
than fly to others they know not of. But Education has 
dissipated much of old prejudice. The German, English, 
and Irish poor know that beyond the Atlantic exists a 
continent where laws similar to their own are better 
and more cheaply administered, and where there is 
plenty of good land to be had at a low rate. The more 
go, the more will go, until the rate of wages and the 
rent of land will approximate in Europe and America. 

The beneficial efiects of the great European emigration 
to America and Austraha in the nineteenth century can 
scarcely be overrated. Through this emigration millions 
emerged from poverty into the position of wealthy citi- 
zens. The next great advantage to the human family 
must spring from the fusion of races. The more the 
population is mixed the more prosperous will be the 
country. This result arises from the principle of the 
division of labour. Individual races excel in some 
qualities, and are deficient in others. The French, Ita- 
lians, Germans, Sclaves, and English of the present day, 
each have their different qualities in which they severally 
surpass the rest ; and if they were fused into one com- 
munity of United States, would each apply themselves 
solely to those departments of human skill and industry 
in which they are superior. This principle has long since 
been perceived, and termed the territorial division of 
labour. But it never can be completely developed whilst 
men remaining under different governments are sepa- 
rated by international tariffs, custom-houses, and wars. 

In effect, pure races, like the Turks, languish and 
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become etiolated. The most flourishiDg communities, 
like the city of Romulus, have sprung ex colluvione gen- 
tium. In the mythical story of the foundation of Rome, 
Livy tells us that the founder opened an asylum for 
fugitives — the political refugees of the neighbouring 
petty States of Etruria and Latium. All the young men 
for whom Society in those States provided no employ- 
ment, and who became its enemies in consequence, as 
naturally as the sparks fly upwards, fled to the protection 
of the seven hills of Rome. England has owed much of 
her greatness to being a simUar asylum. Hither have 
fled the artisans of the Netherlands and France from the 
terror of the Duke of Alva and Louis XIV., whilst the 
modern Englishman is the result of the Celt, the Roman, 
the Saxon, and the Norman. 

In thus mentioning difierent races I do not insist upon 
the intrinsic superiority of one race over another ; nor 
do I use the term race to denote difierence of origin. 
At the present time, certain aggregations of individuals 
have developed peculiar mental and physical qualities, 
and use difierent languages. So they are termed races. 
To a great extent intellect and beauty depend on the ad- 
vantages of good food and climate. Some races are at 
the height of prosperity ; others in the lowest depths of 
degradation. The primitive causes of these things we 
know no more than the causes which have sunk Atlantic 
continents into the seas, and raised the Alps from the 
abysses of some primaeval ocean. But St. Paul said at 
Athens, " God hath made of one blood all mankind to 
dwell upon the face of the earth." In the lowest Aus- 
tralian savage exists the germ of the intellect of Socrates, 
of Csesar, of Bacon, of Newton, of Napoleon. From the 
most unsightly Esquimaux at the Pole, or negroes of the 
Tropics, may, in the process of centuries, be developed 
forms of godlike strength and beauty, like the living 
models of the Athenian sculptor. Even in recent his- 
torical memory, the splendid Magyar aristocrat came 
from Asia — a Tartar savage — his language and origin 
the same with those of the Laplanders and Ostiaks. The 
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Daco-Roinans of Transylvania are the descendar 
Romans who conquered and colonized the anciei 
But a thousand years of prosperity have char 
Magyar into one of nature's finest types of man. 
a thousand years of oppression the Rouman p 
have much degenerated from the type of the 
Roman legionary. 

For the polished Athenian, for the Roman cit 
the Feudal Lord, sympathy with mankind did r 
The stage of civilization at which no nation 
arrived — to which all nations have a slow bui 
tendency, is that in which men shall entertain 1 
sympathy towards all mankind which has beei 
them for family, tribe, nation, race — ^in which tl 
of killing a stranger in aggressive war shall be i 
as murder is now regarded ; — in which the liberl 
individual shall be completely developed, — and i 
the absolute power of individual governments di 
ing under international systems, men, true citizei 
world, shall possess over the earth their rights, 
the Law the means of enforcing them. 

Still, although all human races upon the eart 
a state of progress tending towards the same leg 
zation, there need be no apprehension that the 
of the world will so fall into one sink of level 
The gifts of nature are variously scattered amo] 
children of great national families, and the 
variety of genius, taste, and imagination in ra 
stitutes the splendour of mankind. The types ol 
alities disappear with difficulty, and there is in 
one uniform variety. Grandeur and beauty wouL 
from the earth if it were smoothed into level pi 
As the soldiers of all civilized nations use the san 
so once that the laws shall be discovered unde 
we best may Uve in happiness, aU nations in a 
state of civilization will adopt them. But the j 
diversity of mankind must ever still proceed. 
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DEFINITIONS IN JURISPRUDENCE HISTORICALLY CONSIDERED. 

5. Jurisprudence embraces a great portion of what has 
been considered bv various writers under the heads of 
Ethics, PoUty, Political Philosophy, and Political Econ- 
omy. Writers on political economy, in particular Adam 
Smith and John Stuart Mill, have discussed in their 
economical works many of the subjects of Jurisprudence. 
But Political Economy is only the science of exchanges. 
It has developed the great principle that exchanges 
should be free. Political Economy, starting from this 
principle, teaches as its corollaries that the permanent 
and regular increase of human comfort is grounded upon 
the absence, so far as depends on law, of all favoured 
classes, professions, and pursuits; in the equal protection 
afforded by the law to every citizen, and the unrestricted 
liberty of spending as he pleases his honest earnings. 
It teaches that the machinery of trade and commerce 
should be left free ; that every system of restrictions or 
prohibitions on commercial intercourse cuts off the for- 
eign market, diminishes the number of. our buyers and 
the demand for our produce, and so checks production. 
It teaches that all men should be permitted, without 
the interference of their government, to produce what- 
ever they consider it most to their interest to produce ; 
that they should not by laws be prevented from pro- 
ducing one thing, or by laws be bribed to produce an- 
other; that they should, so far as is consistent with 
public morality, be left alone, and allowed to follow their 
own interests as they please. 

But luaw has been only recently illustrated by its 
-kindred sciences, — ^very recently the existence of a 
science of Society has been suspected, — ^but recently has 
Political Economy or Jurisprudence been taught in the 
universities of the United Kingdom of Great Britain 
and Ireland. However, the general progress of Society 
has told upon the progress of Jurisprudence in the 
British Islands. Our Criminal Law has made wise and 
merciful progress from the time when trial by ordeal 
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and battle existed, — from the time when mute p 
were pressed to death, — from the time when Sir 
Coke prosecuted Sir Walter Raleigh, — from tl 
of Chief Justice Jeffrey's bloody western assize 
the time when prisoners were not allowed cox 
speak in their defence. So from the period wh« 
Mansfield presided in the King's Bench, the < 
and practice of our Commercial Law hav^e been 
extended and improved. From the reign of 
IV. the Law of Ileal Property in England is 
going a process of wise and beneficial reform, 
pendently of legal science, the progress of th( 
in wealth and the arts introduces new species 
perty, and necessitates cheap and expeditious i 
procedure. 

Still science aids the progress of society, and 
ledge of law is incomplete without the knowl 
what Bacon terms the laws of laws — leges legun 
of the chief uses of Social Science is to teacl 
men to do rapidly what ages with difficulty ace 
by the involuntary action of mankind. As Sir 
Coke says, the reason of the law is the life of 
— for although a man can tell the law, if he kn 
the reason thereof he shall soon forget his ow 
fioial knowledge. But when he finds the righ 
of the law and so brings it to his natural reason 
comprehends it as his own, this will not only se 
for the imderstanding of that particular case, but 
others. The knowledge of law is complicated. '^ 
is properly to imderstand a thing by reason, and 
its causes : — Cognitio legis est copulata et con 
Scire autem est proprie rem ratione et per caus 
noscere. 

It has been maintained by many that politics s 
cannot be reduced into a science : the ancient i 
were of opiiiit)n that there were no such things a 
and Wrong by nature, but only by convention 
which appears just and honourable for each city 
that city so long as the opinion is entertained, 
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of their maxims. The opinions of the Sophists may have 
been exaggerated by their great opponent Plato, still I 
believe they did protest energetically against the possi- 
bility of metaphysical science, whilst Plato against them 
maintained in the doctrine which Pope has poetically 
translated : — 

" All nature is but art unknown to thee ; 
All chance, direction which thou canet not see ; 
All diacord, harmony not understood ; 
All partial evil, universal gootl." 

The poBsibility of metaphysical science, and, in parti- 
cular, of the complete development of a science of law 
and government, is now admitted. The great system of 
Jurisprudence, says Sir William Jones, like that of the 
universe, consists of many subordinate systems all of 
which are connected by nice links and beautiful depend- 
encies, and each of which is reducible to a few plain 
elements. If law be a science, and really deserves so 
sublime a name, it must be grounded upon principle, 
and claim an exalted rank in the empire of reason ; but 
if it be merely an unconnected series of decrees and or- 
dinances, its use may remain, though its dignity may be 
lessened ; and he will become the greatest lawyer who 
has the greatest natural or artificial memory. 

So Edmund Burke has said that we are all bom in 
subjection — all born equally, high and low, governors 
and governed — in subjection to one great immutable and 
predestined law prior to all our devices, and prior to all 
our contrivances, paramount to all our ideas and all our 
sensations, antecedent to our tery existence, by which 
we are knit and connected with the eternal frame of the 
universe out of which we cannot stir. And he has de- 
scribed the science of Jurisprudence as the pride of the 
intellect, the collected wisdom of ages, combining Hie 
principles of original justice with the infinite variety of 
human concerns. 

So also Vico considered that the development of 
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stant, universal, and divine law ; the variable aj 
tion and progress of which depended upon the unc 
will and erring nature of man ; and he hence con 
the hope of discovering the eternal principles i 
natural law. 

In Jurisprudence, a law properly so called, is 
of conduct addressed to creatures capable of feel 
obligation by means of reason ; or a law may be d 
as a general command given by one intelligent be 
another. 

St. Thomas Aquinas defined law as a certain ru 
measure according to which any agent is led to j 
restrained from acting: — Lex est quaedam regula e 
sura, secundum quam inducitur aliquis ad agendu 
ab agendo retrahitur. This definition is plainly i 
definite and extensive. Suarez gives another d( 
tion, and says, a law is a certain measure of mor^ 
of such a kind that by conformity to it they are m 
right ; by discordance with it morally wrong : — li 
mensura quaedam actuum moralium, ita ut per c 
mitatem ad illam rectitudinem moralem habeant, e 
ilia discordent obliqui sunt. 

Up to the present time four great divisions ol 
have been enumerated by jurists: — Divine Law, Nj 
Law, International Law, and Positive Law. 

With the pagan philosophers, following Plate 
divine law was the sovereign reason existing in the 
of God. * 

The doctors of the middle ages termed this prii 
of nature the Eternal Law. The Divine Law, 
Plato, is the governing reason existing in the mind 
Universal Deity, which Theologians also acknowl 
but call the eternal law. Lex ergo divina apud 
tonem est ratio gubernatrix univei'si in Dei mem 
istens, quam legem etiam Theologi agnoscunt sed 1 
aeternam appellant. 

The Positive Divine Law is that which has bee 
mediately promulgated by God. Lex positiva c 
dicitur, quae ab ipso Deo immediate lata est et to1 

£ 
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natural! addita. Our duty as to the Divine* Law is 
simply to know it and obey it. 

The Natural Law, according to Grotius, consists in 
certain principles of rectitude of reason which enable us 
to know whether an action is morally right or wrong ac- 
cording to its congruity with a reasonable and social 
nature. Jus naturale est dictatum rectae rationis indi- 
cans actui alicui,ex ejus convenientia vel disconvenientia 
cum ipsA naturA rationaU, inesse moralem turpitudinem 
aut necessitatem moralem, et consequenter ab auctore 
naturaB ipso deo talem actum aut vetari aut praBcipi. 
The Natural Law is thus considered under two aspects ; 
first, its nature and essential qualities ; secondly, its ob- 
ligatory force. 

Grotius compiled this definition from the previous 
authorities. But in Jurisprudence it can scarcely be 
adopted as correct. This definition of Natural Law 
embraces the whole sphere of both moral and legal 
duty. In Jurisprudence, however. Natural Law can- 
not include so wide a circle. It only includes the rights 
and duties capable of being enforced by the power of 
the State. 

It is most important in legislation to avoid inter- 
meddling with the peculiar province of Ethics or Divi- 
nity. The Divine Law is the province of the Theolo- 
gian, Ethics is the province of the Moral Philosopher. 
Neither uses the compulsion which it is the province 
of the Legislator to employ. 

Natural Law may accordingly be correctly defined as 
the theory of that part of our duties which, in reason 
and equity, is capable of being exacted. 

On the other hand, if Jurisprudence be viewed as only 
one branch of the Social Science whose object is to ascer- 
tain the great natural law of the progress and develop- 
ment of society, and according to what laws men may 
best live in happiness — then Jurisprudence may be held 
to include the entire domain of the rights and duties 
which come within the province of Positive Law, Ethics, 
and Theology. The definition of St. Chrysostom might 
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then be adopted that natural law is the instinctive know- 
ledge of good and evil, ahrolllaKTOQ ii yvwaic twv KaXdiy, Kai rdv 

oh Toioirrutv, As civilization proceeds, Jurisprudence con- 
tinually encroaches upon the kindred sciences, and em- 
braces an ever-widening range of social rights and obli- 
gations. I repeat an illustration. In the early ages of 
society human slaves have no rights. In modern times 
animals are recognised as having a right to good treat- 
ment, and cruelty is punished by the Positive Law. 

The purposes of laws were distinguished by Modes- 
tinus : — ^to command, to forbid, to permit, or to punish. 

The laws rendered effectual by rewards were defined 
to be of two species : first, those the object of which is 
to induce men to do something which all men are unable 
to do, such as those which offer a reward for scientific 
inventions ; secondly, those laws the object of which is 
to make men more vigilant in the performance of legal 
duties, or in the enforcing ol other laws — such as laws 
offering rewards for the detection of offenders. 

The civilians attempted to point out the laws made 
by States not conformably to the Law of Nature; thus, 
slavery was described as an institution of the Law of 
Nations contrary to the Law of Nature. Domat, follow- 
ing the civilians, has divided all laws into immutable, 
and mutable, or arbitrary. The former are defined as 
those which, being principles of the Law of Nature, 
cannot be changed without violating those natural obli- 
gations upon which the order of society is founded ; the 
latter are defined as those which are not principles ot 
natural law, and which, as they are not essential to the 
obligations in which society is founded, may be changed 
without violating those obligations. 

These definitions are erroneous. In one stage of so- 
ciety slavery is as natural as freedom in another stage. 
In barbarous countries order cannot be maintained with- 
out a despotism impossible in free countries. Tyranny 
is equally the result of the natural law of one stage of 
society as Liberty is of another. The Problem of Society 
is to combine Order with Freedom . According to a 

IT O 



52 CHAPTER IV. S. V. 

natural law, society appears to progress from barbarism 
to civilization ; and to assist that progress the social 
sciences contribute their aid by ascertaining under what 
positive laws men in their present stage of civilization 
best may live in happiness. 

There have been thus two principal definitions of 
natural law. The Institutes define natural law as that 
which Nature has taught to animals. The Institutes 
assert that this law belongs, not to the human race 
alone, but to all animated beings which are produced 
in the heaven, the earth, or the sea. This is erroneous, 
because in Jurisprudence nothing can be properly called 
a law, except a rule of conduct addressed to, and bind- 
ing on, creatures capable of feeling an obligation by 
means of reason. Cicero, on the other hand, says — 
Ex qua ilia lex quam Dei humano generi dederunt recte 
est laudata ; est enim ratio mensque sapientis ad juben- 
dum et ad deterrendum idonea. 

The definition of Justinian is not a legal definition, 
but one which might be placed as an axiom for any 
science. But, again I repeat. Natural Law, legally de- 
fined as a subject of Jurisprudence, is the theory of those 
duties capable of being enforced. 

The fundamental principle and starting point of na- 
tural law is the natural equality of the rights of all men. 
But in society this theoretical equality is speedily de- 
stroyed by the diversity of their respective and reciprocal 
duties and rights, as members of famiUes, as reasonable 
beings living under the social state, and as having 
Toluntarily entered into and contracted obligations with 
one another by express or tacit consent. 

The Natural Law includes all the principles of Right 
common to just men living in civilization. And the 
doctors of the middle ages, accordingly, have defined 
Natural Law as the principle in the human mind by 
which the just is discerned from the unjust. Thus, 
Suarez says :— The Natural Law which pertains to moral 
philosophy and theology, is that which is seated in the 
human mind to distinguish good from bad. — Lex ergo 
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naturalis propria quae ad moral em doctrinam et theo- 
logiam pertinet, est ilia quae humana^ menti insidet ad 
discernendum honestum a turpi. 

Positive Law is the law of human enactment. It is 
called Positive as existing by position. For hence it is 
called Positive as it were added to Natural Law not 
necessarily flowing from it. Whence by some it is called 
fixed law. — Inde enim positiva dicta est quasi addita na- 
turali legi non ex ilia necessario manans. Unde ab 
aliquibus jus positum vocatur. With former jurists 
and before the importance of International Law was re- 
cognised, Positive Law was held to mean the law enacted 
by the sovereign government of an independent poli- 
tical society. It must now be taken to include also In- 
ternational Law, so far as the latter is capable of being 
ascertained and enforced. The element of compulsion 
to obedience through the public force, distinguishes the 
Positive Law from all others enumerated by jurists or 
moralists. 

Sir William Blackstone and others have termed this 
species of law Municipal Law. But the term is inap- 
propriate. Derivatively, the word municipal refers to a 
corporate town. Blackstone defines Municipal Law — 
or, as it should be termed. Positive Law — as a rule of 
civil conduct prescribed by the supreme power in a 
State, commanding what is right and prohibiting what 
is wrong. 

Now, the error of this definition is, that a law pre- 
scribed by the supreme power in a State is still a law, 
even though it does not correspond with the latter part 
of this definition, and command what is right and pro- 
hibit what is wrong. The essence of a positive law is 
compulsion by the public authority ; and provided the 
force of a State be employed to compel obedience to 
any rule of civil conduct, such rule is a law. A bad 
law is that which imposes an obligation without doing 
any service. . There have been evil laws in all ages, yet 
they have not the less been laws. 
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Internal Positive Law is, therefore, a rule of civil 
conduct prescribed by the supreme power in a State. 

It is defined as a rule, in order to distinguish it from 
any thing in the nature of a sudden command, a request 
from an inferior, an advice from a friend, or a compact 
between equals. 

It is termed a rule of civil conduct, that it may be 
distinguished from the rules of moral conduct with which 
as such the public law does not interfere. The criminal 
branch of Positive Law does not punish vices, only 
crimes. The civil branch of Positive Law is concerned 
with the maintenance and enforcement of private rights, 
where the violation of them has not affected directly the 
public security. Individual wickedness is not punished 
directly by the law except where it interferes with the 
happiness of others in a manner of which the laws can 
take cognizance. The prodigal may squander his for- 
tune in dissipation : the fool may waste it by reckless 
mismanagement ; the miser may bury it from his friends 
and the world ; but the law is unable to enforce pru- 
dence in dealing with one's own, or benevolence towards 
others. Such things must be left to the progress of 
knowledge and education. For Justice alone of all the 
virtues can be enforced by the public authority. 

Again, the rule of law is prescribed — ^that is, promul- 
gated by the official power of the State, and, in the last 
resort, enforced. Laws, to be obeyed, must be known. 
Yet ignorance of the law must never be permitted to be 
urged as an excuse for any accountable citizen. Igno- 
rantia juris neminem eoccusat. No man ought to be 
permitted to profit by his ignorance of the law, so as 
to place himself in a more advantageous position than 
another, who did not neglect to make himself acquainted 
with those rules to which every member of the society 
ought to conform. 

In the Institutes of Justinian the subjects of Law are 
divided into persons, things, and actions. This arrange- 
ment has been followed in modern times, in the code 
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Frederic, the code Napoleon, and by Sir Willian 
stone, in his Commentaries upon the Laws of 1 
It is a most unscientific division, and has chec 
progress of the Science of Jurisprudence in G( 
France, and England. 

Leibnitz first pointed out that the Roman s 
ment confounds fact with law, and assumes as the 
of law persons and things, which are no more the 
of human law, than they are the objects of the 
number of the Arts and Sciences. Such a di\ 
founded, not upon matters of law, or difFerencei 
component parts of law, but upon matters of 
diflferences in substances mental and material, ter 
indefinite repetitions. The Roman division of 
into corporeal and incorporeal, is equally wrong 
term, incorporeal things, was a mere fiction to h 
confusion of ideas. All these incorporeal things a 
rights to the services of men. 

The compilers of the Roman code set out with a 
division into two parts which are not exclusive y 
gard to each other— rights of persons— rights of 
They were led to this division by a species of gr 
tical symmetry. But there is no correspondence b 
the two terms except as to form. There is non 
sense. The term, rights of persons, is clear. It 
rights conferred by the law on persons, rights whi 
sons may enjoy. But if this explanation be tran 
to the term, rights of things, it leads to an abs 
Things can have no rights belonging to them. T 
confers no rights on things. The law does not 
things. Instead of rights of things the expression 
to be rights of persons over things. The change a 
slight. But it overthrows the nomenclature — ^tt 
sion of rights, the pretended arrangement of the ] 
lawyers adopted by Blackstone, and according to 
he has classified the objects of law. 
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THE SCIENTIFIC DEFINITIONS IN JURISPRUDENCE. 

6. Such have been the views of some most eminent 
jurists in their department of knowledge. I propose 
a more convenient division and nomenclature of Juris- 
prudence and Positive Law. In the present state of the 
science the following classification of its departments 
appears correct. 

Jurisprudence is the Science of Positive Laws, the 
Art of Legislation, and the Practice of Law. 

A Positive Law is a rule of civil conduct prescribed 
and enforced by a State. 

In the Positive Law of every nation there are two 
elements — ^the philosophical and the historical. The 
first element to be acknowledged is the philosophical. 
The absolute ideas of Justice and Truth constitute its 
essence. But these ideas assume difierent forms in dif- 
ferent states. Prejudices, manners, and passions, change 
and deform them. And in Law History becomes asso- 
ciated with Philosophy. From this union the Positive 
Law of every state arises. And Positive Law becomes 
an association of universal principles and of national 
maxims, of rational axioms and of political adages. 
Legislation ought to be a compromise between History 
and Philosophy. 

The end of Jurisprudence is utility or the happiness 
of mankind. Nor is this principle pecuhar to Juris- 
prudence. But it has been the professed and real end 
of all the sciences and arts. The greatest happiness 
of the greatest number is the true object of Legisla- 
tion. 

All the sciences and arts have for their end and aim 
utility, civilization, and the happiness of mankind. 

Civilization is thehighest development of the physical 
and intellectual faculties of mankind. 

Jurisprudence, like every other mental science in the 
discussion of subjects within the domain of the will, con- 
siders not only what the law is, but what it ought to be. 
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The virtue of justice is the disposition to gi 
man his right. 

Justice alone of all the virtues can be enf 
the public authority. 

Legal relations are those which arise from th< 
constitution of mankind, and which give indi^ 
right to the use of force as necessary to societ 

The subjects of Jurisprudence are rights t 
correlative duties. 

Rights are defined by Jurisprudence. 

Legal duties are enforced by the Positive L 

The three natural rights of man are Life, 
and Property. 

Rights arise between persons concerning eh 
sons or things. 

Actions or forms of legal procedure are tl: 
by which the performance of rights is insure 
which the violation of rights is redressed. 

An action is the legal demand of a Right. 

Actions include both a civil action or the legal 
of a right by an individual, in which the end s 
either performance of a contract or compensj 
breach of contract, or compensation for injur 
state prosecution, in which the end is punishm 

If the different rights and duties incident tc 
society be analyzed, they naturally divide the 
into four classes : — 

Those which arise between individuals in 
mamier that the community is not immediat 
cemed with them : — 

Those which arise between individuals in 
manner that the community is directly concer 
directly suffers by the violation of the right :~ 

Those which arise between individuals and 
vemment : — 

Those which arise between different statei 
subjects of different states. 

liights and duties arise between individual 
a manner that the community is not immedia 
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cerned with them. For example, in a civilized country, 
if a merchant do not deliver corn to a purchaser accord- 
ing to the contract of sale, the violation of the right of 
property does not immediately cause any injury to the 
rest of the community. 

Rights and duties arise between individuals in such 
a manner that the community is immediately concerned, 
and immediately suffers by the infringement. If a bur- 
glar break into a house at night, or if a highway robber 
assault and murder a traveller, independently of the 
parties immediately wronged, the rest of the community 
is directly injured. Persons in the neighbourhood ot 
the burglary are put to the expense of protecting their 
houses by additional safeguards. Perhaps they are ob- 
liged to pay additional taxes for police. Terror is difiused. 
A sense of wrong is therefore sustained by the com- 
munity, and vents itself in the punishment of the 
offender with an intensity proportioned to the decree 
of injury caused by him; and the degree of suffeLg 
felt by the people. 

Revenge is the origin of punishment. In the early 
stages of society punishment is severe according to the 
hatred against the offender, and the indignation which 
his neighbours feel towards him. The accumulated rage 
of a community against an individual murderer demands 
his death. Finally, in the more advanced stage of so- 
ciety, the reformation of the criminal is attempted, and 
punishment is used only as an example and a means for 
the prevention of crime, that the punishment may reach 
a few, the fear, all ; — ut poena ad paucos, metus ad onmes 
perveniat. 

The division of Positive Law which enforces the 
performance of contracts and gives individuals compen- 
sation for a violation of their rights is termed the 
Civil Law. The division of Positive Law which 
punishes offences is termed Criminal Law. If per- 
formance can be enforced, or if damages completely 
satisfy the loss, and if the public security is not 
weakened by the injury, the matter may safely be left 
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to the Civil Law. But whenever the public 
is endangered, compensation is insuflScient to v 
Justice, and punishinent must be added. 

A crime is that violation of a right for which t 
provides .punishment. 

The chief end of the Civil Law is the enforce 
contracts or compensation, the chief end of thi 
nal Law is punishinent; but in many ca^es be 
a concurrent jurisdiction. 

If we desire to ascertain whether a violatioi 
natural rights of man -life, liberty, and prci 
come within the provinceof the Civil or of the ( 
Law, we have only to ascertain whether such -'i 
concern the individual immediately, and tli 
munity remotely, or whether the interest of t 
munity be not thereby directly aflfected. 

Eights and duties arise between individuals . 
governments. 

The procedure to redress the violation of a rij 
all the rude stages of society vague, violent, 
certain. The savage, who has been wronged, 
and assassinates the enemy, or else, in the v 
falls— the victim of superior strength. In i 
authority of the law assumes the place of u 
strife ; and the process by which mankind 
their disputes to the cognizance of legal tril 
perpetually developed further. 

At first only the rights arising between sub 
determined and protected by the law, whilst t 
reign remains above the law. Under barbari< 
isms the Sovereign acknowledges no legal rule 
upon him in his conduct towards his subjects. 

But in time the relations between the go\ 
and the people become subjected to certain 
laws. And the body of law determining the 
between individuals and their governments is j 
termed Constitutional Law, or Political Law — i 
term is preferable. 

The iliings of the world must be appropriate 
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ever that appropriation is necessary for the purpose of 
rendering them as beneficial and valuable as their 
nature admits of their being made. 

The business of government is to promote the happi- 
ness of mankind, by means of rewards and punish- 
ments. The rewards, however, in most cases, are 
given indirectly to the jenergetic and able men who 
carry on the political and legal business of the society. 

Government is a necessity. If all men were culti- 
vated, virtuous, and talented, they would discharge 
towards others all the duties of life better than any 
government could enforce them. A community of 
such persons would be a law unto themselves, needing 
no coercion ; and each individual would be urged by 
the spontaneous impulses of his own nature to do right. 
Rivers, in the comedy of False Delicacy^ well says, 
''Laws were never made for men of honour; they 
want no law but the rectitude of their own sentiments ; 
and laws are of no use but to bind the villains of 
society." 

However, laws are of use to bind others besides vil- 
lains ; and the object of every good government is, by 
means of laws, to strive to bring all its subjects up to 
that standard of duty which the wisest and best of 
themselves attain. 

If this, then, be the necessity for government, we 
have to consider what right a government has to coerce 
and punish its subjects upon occasion. 

It is necessary to define the three natural rights of 
men — Life, Liberty, and Property. 

Natural Liberty is the individual's right of not 
being obliged by any judgment or will with which his 
own judgment and will do not coincide. But, scienti- 
fically defined in Jurisprudence, Liberty is freedom of 
action, controlled only by laws tending to promote the 
greatest happiness of the greatest number. 

Slavery is obligation of service unlimited in extent or 
time. 

Property is the right of Using. 
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The right of property is founded upon it 
viency to the subsistence and well-being of : 
The institution of property is necessary for soc 
The exclusive appropriation of things is ess( 
the full enjoyment of them. The sense of pr 
bestowed upon mankind for the purpose of 
them to action. It is the principal foundation 
improvement. It leads to the cultivation of t 
the institution of government, the establisl 
Justice. 

In the Right of Property, Bentham inch 
things : — 

1 . The right of occupation : — 

2. The right of excluding others : — 

3. The right of disposition, or the right of 
to others : — 

4. The right of transmission, in virtue of w 
integral right is transmitted after the death oi 
prietor, without any disposition on his part, to 
whose possession he would desire to place it. 

All modern civilized life in Western Eurc 
upon the two institutions of Property and Mai 

The original titles to property are Occupy 
Labour. Finders are keepers by common 
where there has been no previous appropriatioi 
a man has produced by Labour is his own. 

The secondary titles to property are Consen 
heritance. 

Consent includes Gift, Sale, and Exchange. 

The rijDfht of Inheritance by children of the 
of their Ven'» depend, ol thres principle 
children may have contributed by. their labou 
formation of the property. Naturally they e 
receive it, and the State's gift to them of the 
prevents disappointment. Lasfly, by the rec( 
are prevented from becoming a burthen to th( 
From the inheritance by children to the inher 
relations the transition was easy and obvious. 

Some jurists and publicists have proposec 
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law the discretion of the testator should be limited to 
this, that a certain fixed portion of the property should 
be distributed amongst the immediate descendants in 
a ratio suitable to the property and position of the tes- 
tator. Where persons die without kindred and intes- 
tate, the State must succeed to their property. In 
order to avoid contention an ultimate heir — ultimus 
hceres — must be appointed. 

POLITICAL JURISPRUDENCE. 

7. The great questions of Political Jurisprudence, 
the right of government to the use of force, the pro- 
vince of government, its duties as the machine of police 
and order, and as the guide to progress, demand a more 
lengthened investigation. 

The right of Society to enforce the law by punish- 
ment, may be judged from the following considera- 
tions : — 

When man enters into Society he naturally intrusts 
the three rights of Life, Liberty, and Property, to the 
guardianship of his rulers. 

As every man in his independent state has by nature 
the disposal of his property, he can convey the disposal 
thereof to society as amply and absolutely as he was by 
separate right entitled thereto. 

It is the right, perhaps the duty, of every man to 
defend his life, liberty, and property. It is his right to 
kill or bind those who would grievously wrong him. 
—This right he can convey. 

Upon such conveyance it becomes the right and 
duty of the trustees of the Society to put to death, or 
imprison, or inflict any punishment suitable for the pre- 
vention of crime upon all who take away, or attempt 
to take away, the life, liberty, or property of its 
members. 

In the infancy of civilization the private disputes of 
individuals appear to be decided by arbitrators, chosen 
and paid by the litigants. Afterwards the State is na- 
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turally resorted to as the decider of dispute; 
it is the only impartial third party possessing 
site compulsory force. The whole people, in its 
capacity, is incapable of exercising legal power 
For such power ought to be exercised with in i 
and impartiality ; and from the tribunal mi i 
eluded the aggressor, the injured party, and the t 
Where the judicial body is very numerous, a < 
the responsibility is much divided, an honest d ; 
important cases appears impossible. Histori ; 
pies of this are the Athenian Courts in politi i 
and the decisions of the English House of Comi i 
contested elections when the entire House vot» i 
the Grenville Act was passed, which referred i i 
ters to a select committee. 

The three fiinctions of Government are the . 
Legislative, and Executive. 

In the infancy of society all political powers a • 
They are all held in the hand of the Sovereign, ; 
his arbitrary will. But, according to the natu ' 
the division of labour, a separation of these po\^ i 
place. The Sovereign sinks under the weight ( 
which surpass his strength, and which cann 
glected without exposing himself to comph 
agreeable even to despotism. To dissipate al 
prevent resistance, the protection of a special i 
is given to what citizens hold most dear — their ] 
their personal liberty, their life. The judicia 
founded. By the establishment of tribunals, 
enter into the path of regular institutions. 

In point of time the Judicial power is pri 
Legislative, as disputes must have arisen and 1: 
decided before the State thought of enacting a 
gulate future controversy. The duty of Courts < 
is to apply the Law. But, if the Law be arbi 
security which tribunals accomplish is illusoi 
complete. As a consequence of the Judicial 
ment Law must be rendered certain. The 
legislation in the progress of society ceases to 
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the Sovereign power, and is transferred to assemblies 
which represent the nation. 

Two powers, the Judicial and the Legislative, are thus 
detached, and acquire a separate existence. To the 
Sovereign is reserved only the Executive power. 

The Executive power is divided into two branches— 
the political, that is to say, the direction of the general 
interests of the nation, knd the administrative, which 
consists in the accomplishment of the public service. 

Under constitutional government, political power 
passes to the legislative assemblies representing the peo- 
ple. The more parliamentary power increases, the more 
it invades the domain of politics. It conducts the policy 
of a nation by laws, by financial votes. Arrived at its 
extreme development, it leaves to the executive power 
only the accomplishment of that which it has previously 
determined. 

Similarly in the advanced nations the institution of 
Police takes the power of punishment from the hands 
of the central government, and, except in the instances 
of great crimes, confides it to local administration. 

Police is a system of precaution for the prevention 
of crimes and calamities. 

It is a step in the progress of society, and in the deve- 
lopment of the liberty of the individual, where order is 
maintained under a system of Police, not under soldiers 
devoted to the central authority and isolated from the 
citizens. 

The private law of a State is divided-^as to its sources 
into common or statute law — as to its subject matter 
into rights and obligations — and as to the mode of ascer- 
taining and enforcing them into civil and criminal Law. 
Procedure is the course taken for the execution of the 
Laws. It is the means for attaining an end. It is the 
method of employing the instrument called Law. 

The Laws of Procedure are termed adjective, because 
they assist the enforcing of the substantive laws. The 
business of a Court of Justice is to examine and ascer- 
tain, by legal evidence, the facts ; to apply the law to 
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POLITICAL JURISPRUDENCE, 

those facts ; to pronounce judgment that such is t 
and that certain consequences will follow to indi\' 
or their property, if the law be not obeyed. 

The Political Law of a nation is the whole of tl 
relations existing between the governors and i 
verned. It determines the organization of the J 
tive, executive, and judicial powers. 

Political Jurisprudence embraces a wide rai 
study — the constitutional history of the Orien 
tions — of Greece, of Rome, of the Italian Rep 
of France, of Germany, of Russia, of England, 
United States, in a word, of all the nations tha 
developed important political systems. In the pr 
and development of Society, the most intricate 
tions arise as to the separation of the judicial, 1 
tive, and executive powers of government, anc 
respect to taxation and colonization. 

In Jurisprudence the term constitution of a Sta 
braces the body of the written and unwritten i 
mental laws which regulate the rights and privile, 
magistrates and subjects. 

Union in Society is the destiny of man. This 
not arise from the social compact of which the ph 
phers of the eighteenth century dreamed ; it i 
gressively worked out by the interior developmc 
the family, and the aggregation of other families, 
sense of property is amongst the earliest of our i 
The child knows he owns his toy as well as the 
knows he owns his land. 

Civil government arises jfrom the desire of m 
protect their property and combine order ajid fre* 
in their intercourse with one another. The interpoi 
of the State is required to redress wrongs, to detei 
disputes, to enforce obligations. Without govern 
no property could be secure, no liberty certaii 
civilization completely developed. At first, order 
main purpose of government, whilst personal libert 
individual security for property are not so mm 
garded by those in power. Yet, the despotisms oJ 

F 
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are preferable to anarchy. Men prove this by Kvmg 
and trading under such systems. In effect, where un- 
developed and partially civiHzed communities exist, ab- 
solute monarchy appears to be the natural form of 
government — as children learn to obey others before 
they learn to act for themselves. 

The tendency of civilization, as developed in the most 
advanced countries, is to diminish the great power which 
the Central Government possesses in the early stages of 
society, whilst in modem times, the entire force of a 
country can be more directly used for external pur- 
poses. 

With the progress of knowledge the despotical re- 
straint becomes intolerable ; it is no longer necessary, 
and it disappears. Then the liberty of the individual 
subject is perfect. The importance of the individual 
governor ceases. Government becomes the mere ma- 
chine of police and order. In the more advanced and 
Republican nations, the individual becomes emancipated 
jfrom any permanent bond of allegiance. He can trans- 
fer his person and property to whatever soil he pleases, 
secure of equal protection in England or the United 
States, provided he obey the law. The secret of orga- 
nized liberty is willing obedience to limited power. 

The forms of government differ in various countries, 
and from causes hitherto by politicians termed accidents. 
Yet, even politics in time may be reduced into a science ; 
and from Political History may be derived certain ge- 
neral principles which will hold true at all times and 
under all circumstances. 

The different forms of government, the distribution 
in each state of the power by which the people is go- 
verned, the influence of such diversities upon the pros- 
perity of the several nations subject to them,— these are 
facts from which must be drawn the principles which 
constitute the science of Political Jurisprudence. 

Two systems of government now contend for supe- 
riority in the civilized world. One is the system of 
Freedom of popular institutions, and of Representative 
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Government as exemplified in England and th< 
States of North America. The other is the s 
centralized Despotism. The principal politic; 
varftage of Despotism is that it rarely opens a 
the talents of the people. And political dissat 
much depresses public industry. The main ac 
of the system of Freedom is that it opens a ( 
talents. Nor does it appear now possible to go 
lightened populations by the iron despotic rule c 
times. A despotism to be cheerfiiUy obeyed : 
that of greatness of intellect and knowledge ov 
ranee and incapacity. Whenever a great r 
been a successful despot, he has succeeded by h 
of organizing obedience to himself, and by p 
the talent and energy of his fellows to work in \^ 
direction his genius led. 

Alexander by his greatness of soul and p 
organization disciplined the soldiers of Greece, i 
with ease to the Oxus and the Indus, and overv 
the barbaric empires of the day. He was ch 
obeyed. All the clever men of Greece were p 
be captains under him ; but when he died they 
to be kings, they quarrelled with one another, j 
rule of Greece over Asia ceased. So, Cses 
Napoleon were organizers of great political revc 
But in order now to acquire the power of Caei 
must of necessity be in intellect and power 
superior to the country gentlemen, lawyers, mei 
editors, artists, tradesmen, and students, that 
through modern society, and who develop, critic 
influence the life in which we live, — as these la 
in knowledge, political capacity, power of 'criti 
ception,' and practical ability, superior to the & 
knights,1hid plebeians of the last days of Eej 
Rome. 

Napoleon, whilst he held power, in many 
used it well. The public works which his adi) 
tive genius constructed ; the code of laws whi 
its origin to hinn ; — these things show what 
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done by a despotism. But the fall even of Napoleon 
was hastened by men who insisted on a share in the 
public government, and were not content with the 
Emperor's promotion of solely military talents. Yet 
men like Caesar and Napoleon arise but once in a 
thousand years. So far as we have record there were 
not five other such in all history. And the rules of 
politics, law, and government, must be made with a 
view to the ordinary capacities of mankind, and not with 
the hope of a perpetual succession of men like Napoleon 
and Caesar in every State. 

The middle classes never had a career more open to 
talent than now in England. Competitive examination 
permits all to enter the great Civil and Military Services. 
A great political career is more difficult of attainment 
for those who are unaided by the advantages of birth 
and wealth. But many fortunate circumstances have 
developed English liberty. Many centuries have 
moulded our political organization. Many races have 
formed our modem character. The reckless courage 
and plastic spirit of the Celt, the genius of the Roman 
for law and government, the working earnestness of the 
Saxon, the chivalry of the Norman — these things, aided 
by that zeal for knowledge which consults the wisdom 
of all languages and ages, aided by those mechanical 
inventions which circulate the thoughts of the great 
men of all time through the enlightened populations of 
these realms — all form the constituent elements of the 
modem civilization of England ; and that civilization 
will never brook a despotism however beneficent. 

PROVINCE OF GOVERNMENT : TAXATION. , 

8. Security is the principal advantage possessed by 
modem society beyond eveiy previous^ stage of man's 
social existence. Security does not now exist only for 
privileged races or classes, but, in most civilized coun- 
tries, is for all. By this protection of the law the 
public liberty exists ; so far as liberty is security against 
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the aggression of the powerful members of i 

When we analyze the means by which this ] 

security is obtained for the populations of c 

countries, we find it is through the public machi 

justice and police supported by the public Ta 

The desire for property is one of the strongest i 

of social advancement. But unless property I 

tected labour ceases. Unless there be secur 

industry man will not labour, and Taxation is th 

paid for security. Not but that there may ex 

heaviest burthens of taxation with at the sam 

very little security for the tax-payers. The ] 

pro-consuls established a system of legalized p 

over the provinces, as the Turkish Pachas now do. 

all over the world exist examples of countries on 

and flourishing, reduced, under the heaviest pi 

of taxation, by evil laws, above all, by the w 

security for industry, to poverty, desolation, and 

So wherever upon the earth, by law, one man is e] 

to reap the fruits of another's labour without cc 

sating the latter, there security does not exist i 

degree which legislation should seek to attain. 

naturae sequum est neminem alterius detrimento 

juri& fieri locupletiorem. 

The amoimt of taxation may in two ways be exc 
in proportion to the security obtained, either ii 
sequence of the public functionaries who discharj 
public duties of Justice and Order being paid t 
high a rate, or in consequence of a portion of t 
habitants of the state being excluded from the t 
of the laws. Slaves are almost excluded froi 
benefit of the law. In Ireland, until Mr. Glac 
passed his Land Act, the tenants, not being the 
proprietors of the land, were compelled to cultiv 
the risk of their improvements being confiscated \ 
proprietor to his own use. In the representative g 
ments of modem times there is a constant eco 
tendency at work, desiring to obtain the highest i 
of official aptitude at the least expense. So in f 
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tion to the increasing wealth and population of the 
most advanced countries the public business is conducted 
at less cost than in former times. And in such countries 
as England and the United States taxation may be 
said to be the price of security, since but a very small 
portion of their public general taxation is squandered 
uselessly. 

Taxation is one of thesubjects which equally are within 
the limits of Political Economy and Jurisprudence. 
The study of the political and social sciences is, above 
all things, most fruitfiil in beneficial results of a prac- 
tical nature. It teaches us to employ the experience 
of one age or nation to direct another and save it ex- 
pense, inconvenience, and delay; it points out the errors 
committed in former systems of civil and commercial 
polity ; — it shows how such errors are to be corrected or 
avoided, and how such systems may be most effectually 
improved in order to advance the happiness of nations. 

Few subjects have exercised so great an influence on 
the destinies of states as the systems of taxations respec- 
tively adopted by them. The word taxation is found in 
all the stirring pages of modem history. Evil systems 
of taxation have caused many of the revolutions of the 
world. Who has not heard of the ship-money in Eng- 
land, the tea duties at Boston, the taille and gabelle in 
France, and the consequences which they aided to pro- 
duce ? Until recent times few attempts were made to 
ascertain the true principles of taxation, and the mode 
in which different systems have influenced, and do in- 
fluence the public welfare. The reasons for this are to 
be found in the military character of the governments 
of the ancient world ; the principles of the feudal system 
— the incorrect ideas which, down to a late period, pre- 
vailed concerning the province of government — the late 
diffusion of knowledge and education — ^the late rise into 
respect and importance of the mercantile and manufac- 
turing classes of the community. 

A tax is a portion of the property of individuals living 
in society given by them to their government in exchange 
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for the security which it affords them. Taxatio 
general levy of particular taxes upon the comr 
the word is* also used to mean that part of the sc 
Jurisprudence or of Political Economy which t 
the manner of levying taxes. The word tax is p 
derived from the same root as the verb to take, i 
rally means something taken or lifted. In L 
meet the words taocare, taxatio — in German, tc 
in French, taxer — in ItaHan, tassare. In Ens; 
word task seems originally to have been syno 
with tax. Thus in the old statute, the conjirma^ 
tarum (25th Edward I.) we meet the expression 
tasks, and prises." 

The taxes in all civilized countries are de 
almost the same objects. It is necessary to i: 
an army and navy to guard our properties and 
against foreign ambition or domestic sedition, 
civilized societies the proper administration oi' 
and the punishment of criminals are necessar, 
existence of the community; part of our taj 
devoted to the business of justice and police 
governments it is necessary to pay the officers ; 
rate in order that able men may be obtained tc 
offices ; part of our taxation is devoted to the 
of those who carry on the transactions of gov 
In all countries it is necessary to support i 
affluence and dignity the head of the uation; a 

country accordfngl/ pays «.methmg to mai, 
head of the nation, whether that head be the 
a barbarous tribe or as in civilized countries cj 
peror, king, or president. Part of the taxatio 
the old countries of the world that maintain the 
defrays the interest of the national debt cont 
former years, when the taxes raised were not 
to meet the exj)enditure. 

It has been made a question with some jt 
though seldom in modern times, whether the s 
paupers should be provided for at the public 
Paupers have no absolute right to support foi 
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the institution of society. It cannot be said that those 
who possess property are, on account of the possession 
of that property, bound to feed those who do not pos- 
sess it, and are unable to maintain themselves. The 
latter are not in a worse condition than they would 
have been had society and property never existed. 
But in relation to civil society, the right of paupers to 
subsistence may be said to be founded on the obedience 
to the law which society exacts from them. For break- 
ing the law as regards property they would be punished, 
but not in modern times starved or otherwise put to 
death. If one breaking the law should steal a loaf to 
satisfy his hunger, he would be imprisoned, but during 
that imprisonment fed. Would it not then be absurd to 
support the criminal and allow the pauper who obeyed 
the law to starve ? The support of the poor, once that 
their right to support, so qualified, is acknowledged, 
should not be left to voluntary contributions. These 
are uncertain, according to the fortune and ability of 
the benevolent. If they be deficient, starvation en- 
sues. If they be superabundant, they offer a reward 
to laziness. It would be unjust to leave the support of 
the poor only to the benevolent, as this would be an ex- 
clusive tax upon the best members of society. Besides, 
under the voluntary system of relief, a just distribu- 
tion is almost impossible. The most importunate will 
obtain the greatest quantity of alms ; whilst silent 
poverty will be left unnoticed- In times of famine the 
support of the poor by private benevolence would be 
impossible. The principal reason, therefore, for the 
support of the poor by a rate is, that it is unsafe for 
society to leave them without bread. Hunger is a foe 
to social security. 

As regards the poor who are too far advanced in life 
to receive education, no provision should be made for 
them beyond the necessaries of life, otherwise the poor's 
rate becomes a provision and a premium for the idle, and 
industry is taxed for the support of laziness. But un- 
questionably the children who are on the rates should 
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be educated and taught some trade, in order t 
may in after-life be able to support themse] 
that they may not be a burthen to the commui 
all were well educated, and possessed of those 
industrious, and virtuous habits which a good e 
engenders, none would be cast on the rates ex 
aged and infirm. 

It has often excited surprise that, with the 
of nations in the wealth, liberty, and general pi 
which compose our modern civilization, poveri 
same time increases, and able-bodied men are i: 
support themselves by their labour. The cans 
verty are to be found in the greater amount of h 
quired as the society advances in civilization, 
increases in intensity with the progress of societ 
same amount of labour which in an imperfectly o] 
and thinly inhabited community would be sufi 
maintain a person in tolerable comfort, will, ir 
advanced community, scarcely keep him fron 
tion. The further that the community has i i 
dustrial progress from the original unproductiv : 
of the savage, the more does it tax the energies 
individual member, and the less will any on€ 
indolent, or capable only of the lowest sp 
labour, be able to keep pace with the march of 
A Hindoo must practise more productive indusi 
a New Hollander — a Chinese than a Hindoo- 
sian than a Chinese ; — a merchant in a metropo 
word harder than a merchant in a provincial to^ 
generally speaking, the inhabitants of London • 
more skill and untiring industry, and require 
cise more than the inhabitants of any other pla 
the earth. With the progress of society, a 
amount of a superior kind of labour is require 
us. A great number will continually be left b( 
the race of social progress, and will be unable 
vide themselves with the necessaries of life. 1 
means of counteracting this downward tenden* 
education, which, to speak economically, ena 



74 CHAPTER IV. S. VIII. 

poor to employ skilful labour^ instead of unskilled. A 
man able to read and write is a more valuable member 
of society than lie who is unable to read and write. 
Juridical science has discovered the true causes of the 
evil, and points out the remedy — the industrial educa- 
tion of the people. The education of the poor is a 
proper subject to be provided by the State out of the 
public general taxes. Where the population is well 
instructed, and early trained to moral, peaceable, and 
virtuous habits, less expense is required for the police 
regulations of society. The difficulty is to guard against 
the* dangers of educating the masses above the position 
in life which they are destined to occupy. Still, under 
certain limitations, the education of the poor may be 
considered as an auxiliary measure of security. 

The duties of Government, in return for which the 
public taxes are paid, are the defence of the country, the 
administration of justice, and the preservation of order, 
all which may be included under the term public 
protection or security. Taxes are paid in exchange for 
security. All the taxes paid for the support and main- 
tenance of the executive Government, for the purposes 
of Justice, Police, the Army and Navy, and the Poor, 
are all paid in order to obtain security. There are no 
other purposes for which taxes ought to be raised, 
except those connected directly with public security. 
The education of the poor is directly connected with 
security. But it is at least doubtfiil whether provision 
should be made from the public taxes for the education 
of those who are able to pay for it. Mo person ought 
to be supported from the public taxes who does not, by 
his present services, directly contribute to the public 
security. Taxes are paid in exchange for security, and 
ought in rare instances to be applied in any other way. 
This principle appears very obvious, yet it has been 
much disregarded. It follows, from this principle, that 
all applications of the public money such as loans to 
capitalists to increase their trade are improper and 
mischievous. Some States have lent money to agricul- 
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tural capitalists for the purposes of drainage, 
similar improvements ; other States have le: 
to manufacturing capitaUsts for their business, 
the treasure of Government arises only fron 
taxes levied by constraint upon the commun 
a Government to take from one portion of ifc 
in order to benefit another, is merely to do 
evil for an uncertain good. Even if the tj 
repaid to the State, stUl the injustice would 
for the time during which they remained 
But all public, loans, grants, and advances 
natural tendency to he jobbed, misemployec 
and stolen. The capital so lent will alway 
ployed upon branches of industry less prdduc 
those towards which it would have naturallj 
itself The very individuals who borrow the 
ment money at a low rate of interest would m 
their own capital similarly, or could not borro 
at the ordinary rate for such investments. Go 
should not tax its subjects for these purpog 
individuals consulting their own interests 
meddle with them. 

All citizens are interested in having public p 
for their private property, therefore all are bou: 
taxes to maintain those persons without whom tl 
protection would not exist. All are interested i 
this public protection in proportion to the valu< 
property. But in levying taxation, the princip 
be kept in view that all departments of the pi 
vice which do not come under the head of 
should be made to defray their own expenses 
accounts should be kept separate, and their cost < 
not from the public general taxation, but : 
moneys raised in the individual services. For 
the Post Office should . defray its own expense 
rate of postage ought to be lowered, whenevc 
ceipts from that source exceed the expenditure 
a tax upon commercial intercourse is an improp 
of revenue. All other expenses which do i 
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under the head of public security should be defrayed by 
local rates. 

Political science cultivated in free countries, has now 
demonstrated that all taxation should be for the public 
good, and is justified by necessity alone. Taxes are 
wages paid by the people to certain of their own 
number in exchange for the public services which are 
necessary to the existence of public liberty and security. 
It is a very common sophism to say we are burdened 
with taxes ; the country groans beneath the weight of 
taxes. In most of the old countries of the world the 
rate of taxation is very high. We pay a great sum for 
justice and police ; but then we have justice and police, 
the security which they afford us — ^the time which they 
save us, and it is very probable that production is neither 
active nor easy amongst people where each takes the 
law into his own hands. 

For example : In some countries the judges are veiy 
indifferently paid, take bribes, and give their decisions 
according to the will of the highest bidder. The 
consequence in the second instance is that the 
merchants of those countries give little credit, from 
the great difficulty and uncertainty in recovering 
their debts. Thus trade and commerce are paralysed. 
Taxation, therefore, is an incident of society. Public 
order, pubUc liberty, and pubhc justice, are as essential 
to the complete development of the resources of a coun- 
try, in the production of wealth, as each of the great 
agents of production, capital, labour, and the land. No 
one would till the stubborn earth, or sow it with seed, if 
he were not certain that the fruit of the harvest would 
be reaped by himself. The triumphs of mechanical 
science used as an agent of production in modem times 
would never have existed if the products had not been 
secured for the benefit of the producer. The gigantic 
system of credit now prevalent in commercial countries 
could not have arisen, if the people had not been willing 
in the first instance to remunerate and place in an hon- 
ourable position those members of their own body who 
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discharge the public fiinctions of Justice a 
The natural advantages of soil and climate 
little, unless use be made of them by the energy 
and ability which are required to lay the foun 
civilization. There are countries where the 
grows spontaneous ; where fruits and spices I 
every shrub ; where the larger kinds of com j 
but little labour. Yet, such favoured regions, 
by a cloudless sun, with valleys cooled by 
streams — every field a garden of variegate 
coloured with hues unknown to colder climate 
habited by listless savages, who sometimes pe 
starvation. These magnificent regions are un 
and savage, because they never have been ink 
an energetic and laborious race capable of o 
free institutions. Whilst knowledge, capita 
dustrious labour, fostered by security, raised ^ 
Holland from the seas, and made them both th 
flourishing communities, powerful in govern 
war. The barren wolds of Lancashire h 
changed into mines of prosperous wealth 
Golconda, or Peru — to show us that of all 
with which the earth has been blessed, and t 
inhabit it, the greatest is that untiring ene 
which man works where there is complete se 
the fruits of industry. 

Adam Smith has laid down the four follo\^ 
ims on taxation, and since they were pubUs 
have received the concurrence of every sound 
Jurisprudence. 

The subjects of every state ought to contribi 
support of the government as nearly as possib 
portion to their^ respective abiHties — that is, i 
tion to the revenue which they respectively err 
the protection of the state. The expense of go^ 
to the individuals of a great nation is like the 
of management to the joint tenants of a gre 
who are all obliged to contribute in proportio 
respective interests in the estate. In the obse; 
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neglect of this maxim consists what is called the equaUiy 
or inequality of taxation. Every tax, it must be ob- 
served, once for all, which falls finally upon one only of 
the three sorts of revenues — namely, renty profit, and 
wages, from one or other of which the private revenue 
of all individuals must be derived,— is necessarily un- 
equal in so far as it does not affect the other two. 

The tax which each individual is bound to pay ought 
to be certain and not arbitrary. The time of payment, 
the manner of payment, the quantity to be paid, ought 
all to be clear and plain to the contributor, and to every 
other person. Where it is otherwise, every person 
subject to the tax is put mor6 or less in the power of the 
tax-gatherer, who can either aggravate the tax upon any 
obnoxious contributor, or extort by the terror of such 
aggravation, some present or perquisite for himself. 
The uncertainty of taxation encourages the insolence 
of tax-gatherers, the corruption of • an order of men 
who are naturally unpopular — even where they are 
neither insolent nor corrupt. The certainty of what each 
individual ought to pay is, in taxation, a matter of so 
great importance that a very considerable degree of in- 
equality, it appears from the experience of all nations, 
is not nearly so great an evil as a very small degree of 
uncertainty. 

Every tax ought to be levied at the time or in the 
manner in which it is most likely to be convenient for 
the contributor to pay it. 

Every tax ought to be contrived so as both to take 
out and keep out of the pockets of the people as little 
as possible over and above what it brings into the 
public treasury of the State. A tax may either take out 
or keep out of the pockets of the people a great deal 
more than it brings into the public treasury in the fol- 
lowing way : — 1st, the levying of it may require a great 
number of officers, whose salaries may eat up the greater 
part of the produce of the tax, and whose perquisites 
may impose another additional burthen on the people. 
— 2ndly, it may obstruct the industry of the people, and 
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discourage them from applying to certain b: 
business which might give maintenance and en 
to great multitudes. While it obUges the peo] 
it may thus diminish or destroy some of the fu 
might enable them more easily to do so. — 3rc 
forfeitures and other penalties which those u] 
individuals incur who attempt unsuccessfulh 
the tax, it may frequently ruin them, and tl 
an end to the benefit which the community n 
received from the employment of their capita 
judicious tax offers a great temptation to s] 
but the penalties of smuggling must rise in ] 
to the temptation. The law, contrary to all thi 
principles of justice, first creates the tempt 
then punishes those who yield to it ; and it i 
enhances the punishment, too, in proportion ti 
circumstances which ought certainly to allevij 
temptation to commit the crime. — 4thly, by i 
the people to the frequent visits and the odi 
nation of the tax-gatherers, it may expose the i 
unnecessary trouble, vexation, and oppresi 
though vexation is not, strictly speaking, ex 
certainly equivalent to the expense at which 
would be willing to redeem himself from it. 

Thus, the fundamental maxims on the subj 
ation are — first, that the subjects of a state i 
taxes according: to their ability : secondly, tl 
should be ceftain, not arbitrary ; thirdly 
ought to be levied at a convenient time anc 
venient manner ; fourthly, the tax ought to l 
at the cheapest rate. 

These true principles of Taxation are gi'ad 
adopted in Western Europe. And the Sti 
North America have been even more success 
adaptation. 
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TAXES ON JUSTICE. 



9. Taxes on Justice are unjust and indefensible upon 
the sound principles of juridical science. 

The duty of protecting property by means of just 
laws, promptly, uniformly, and impartially adminis- 
tered, is one of the strongest and most interesting of 
obUgations on the part of government. Mr. Hume 
looked upon the whole apparatus of government as 
having ultimately no other object but the distribution 
of justice. Lord Brougham has graphically expressed 
the same idea, when he said, that the end of the whole 
paraphemaUa of king, lords, commons, army, and navy, 
was to place twelve honest men in a jury-box. The 
passion to acquire property is incessantly busy and 
active. Every man is striving to better his condition. 
Constant struggles and jealous collisions take place be- 
tween men of property and no property — the one to 
acquire, the other to preserve ; and between debtor and 
creditor, the one to exact, the other to postpone pay- 
ment. We pay taxes in return for the security afforded 
by government to our properties and liberties. We 
ought not to discourage by a tax the very means by 
which an injured subject seeks redress from the laws 
of the realm. 

It was perhaps natural, in the early stages of society, 
that the sovereign of a petty state should receive fees 
from his subjects, upon the arbitration of their private 
disputes. His revenue derived from his private lands, 
or from tributary exactions, was not sufficient to pay 
the expenses of judicature, in addition to the other ex- 
penses of government. Even if it were sufficient, the 
imposition of judicial fees upon suitors was an easy 
method of raising additional taxes. Thus, the plan of 
imposing taxes upon suitors who wished the decision 
of the authorized courts of law upon their private dis- 
putes, was originally adopted by every state. The 
judges, in every country, were originally paid by fees 
exclusively. The judges accordingly derived an addi- 
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tional source of income from the business in the 
and were thus interested in the abundance 
traction of litigation. The judges are now 
most countries by fixed salaries. However, 
the expenses of justice are still defrayed bi 
This should not continue. Courts of justice s 
provided at the general expense of the count 
same way as the army and navy are paid f 
the public general taxation. And suitors oug] 
be compelled to undergo any expense, exc 
which is naturally incurred by providing leg 
ance in order to conduct the particular case, 
a tax upon the administration of justice is 
reward offered for injustice. It is inconsist 
the same legislators should at the same ti 
rewards for informers, and impose taxes on 
By giving the bounty they acknowledge that ii 
to encourage persons to come forward, and t( 
the ends of justice ; by imposing the tax th( 
difficulties in the way of the legal redress for 
It was natural that, in early times, the expense 
tice should be defrayed by suitors. To those i 
soners it appeared certain that he who obtained 
ment in his favour reaped the principal advanfe 
obtained, and, therefore, that it was but right h 
bear the expense incurred. But the parties 
compelled to have recourse to legal process, in 
obtain redress of their wrongs, are precisely tt 
have obtained least benefit from the general la 
realm. They, at the expense of time, care, anc 
have purchased that protection which othei 
only paying the ordinary amount of taxation. 

Another objection to taxes on law proceec 
that they fall upon a man at the period of his 
At the very moment when something of a m 
perty is taken from him, and he applies for re 
the public law of the State whereof he is a sub 
is the time chosen to call on him for an additic 
tribution to the support of the State. To the j 
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often effects a denial of juetice. But public joatice la 
a part of the general system of public protection which 
governments in civilized societies afford in return for 
the taxes which they receive from the people. By the 
system of courts of law, that is, the public arbitration 
of private disputes, and supported in the last resort by 
the military power, the rights of all are protected. By 
a contested case at great cost a doubtful right is de- 
cided. And the decision assists in protecting ttie rights 
and liberties of all. Therefore, the parties who suffer 
Bome injury to their rights ought not to defray the 
expense of the public justice by which they are re- 
dressed. They are the persons least benefited by the 
law and its administration. The protection which the 
law affords them is not complete, since they have been 
obliged to resort to a court ot justice to execute their 
rights and maintain their rights against infringement, 
whilst the remainder of the public have enjoyed the 
immunity from injury conferred by the law and its tri- 
bunals,without the inconveniences of an appeal to them. 
A precisely parallel case is aggression by a foreign state 
upon part of our community, and a war in consequence 
for their redress, and to protect them from further mo- 
lestation. The parties aggrieved are not compelled to 
pay the expense of the war. In fact, if it were possible 
to have private rights settled entirely at the puolic ex- 
pense, it would be desirable. But this is impossible ; 
for those whose business it is to manage legal proceed- 
ings, could never be expected to have the same zeal in 
individual cases, if they were paid public officers, and 
assigned accordingly. The best system of providing 
for the expense of public justice appears to be, that the 
public machinery of the law should be paid for entirely 
out of the public treasury, whilst suitors should be put 
to no expense, beyond what the advocacy of their indi- 
vidual cases may demand. 

The subject of law taxes may be concluded by a quo- 
tation from Bentham : — " The statesman who contri- 
butes to put justice out of reach — the financier who 
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comes into the house with a law-tax in his ha 
accessory after the fact to every crime : evei 
may hail him brother — every neighbour may 
• him as an accompUce. To apply this to ii 
/ would be calumny and extravagance ; but a 

consequences only are concerned, clear of crim 
sciousness, it is incontrovertible and naked tru 

DUTIES OF GOVERNMENT ; EDUCATION. 

10. Much discussion has arisen as to the en 
ment of Art, Science, and Education, by endc 
from the public moneys. The primary object of 
ment is security ; but the question arises---is it a 
for a powerful and wealthy community to mak 
provision for other purposes ? 

The education of the poor by the State undei 
limitations is a measure of security ; and for t 
education should be gratuitous. Places ol 
amusement, museums, parks, and picture-galleri 
to the public — even these may be consiaered 
liary measures of security, inasmuch as they re 
public taste, create more wide and generous jud 
unfold more ennobling pleasures. The crav 
excitement and recreation is natural to us 
wearied and depressed spirits of tho^e who ] 
crowded life of laborious cities, must in some 
refreshed. When daily labour is performed, w 
claims of social duty are fulfilled, moderate and 
amusement claims its place as a want inheren 
nature. The rich have a thousand ways of gri 
this natural desire for excitement and relaxati< 
England and Ireland the poor have almost bu 
intoxication by the drinking of ardent spirits, 
right to strive to rescue the poor from this dom 
the grovelling and the vile— to give them some 
the grand achievements of antiquity — the mag 
eflforts of the human race — the beauty of Nat 
Art. But institutions such as I have alluded U 
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supported on a large scale only by public taxation. To 
make, also, the education of the people with certainty 
a measure of security, they ought to be instructed in the 
principles of law and political science. Under the title 
of law, the children of the people should be instructed 
as to the criminality and penal nature of the most 
prominent offences. It has been remarked that crimes 
against the person occur more frequently in some dis- 
tricts than others. This is to be attributed not merely 
to a degree of greater barbarity, but also to a greater 
ignorance of the law. The danger now to be apprehended 
from the Socialist sects through Europe, arises from the 
prevalent ignorance of history, of the true nature of 
man, and of correct political principles. 

The Universities of England have been gorgeously 
endowed, and the middle classes of society principally 
enjoy their benefits. The magnificent educational 
charities in England ennoble the country and charac- 
ter of Englishmen. We may reckon these amongst 
the public endowments for education, although many, 
4f not most of them are of private foundation. They 
arose from fortunes acquired in trade and bequeathed 
by public citizens, with that desire to do good, that 
noble liberality and zeal for knowledge, which form 
some of the most prominent and best features in the 
English character. Of late years vast sums are annually 
voted by Parliament for the purposes of National Educa- 
tion. 

But the question arises, should colleges and univer- 
sities be provided out of the public general taxation to 
educate those of the middle and upper classes, who may 
be able to avail themselves of them. Adam Smith 
entertained a very strong opinion upon the subject. He 
considered such endowments most injurious to the cause 
of science and education. He considered that if a man's 
emoluments be precisely the same, whether he does or 
does not perform some very laborious duty, it is his 
interest either to neglect it altogether or perform it in a 
careless and slovenly manner ; and that were there no 
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public institutions for education, no system : 
could be taught for which there was not som 
A private teacher could never find his accour 
ing either an exploded and antiquated system ( 
acknowledged to be useful, or a science i 
believed to be a mere useless and pedant: 
sophistry and nonsense. Such systems, su( 
can subsist nowhere but in these incorporate 
for education, whose prosperity and revenue 
great measure, independent of their reputi 
altogether independent of their industry. 

Such have been the views of this first of ( 
upon this important subject. I have given h 
they are worthy of the gravest consideratio 
are among the most serious danjjers against whi 
sities have to guard. Adam Smith argues n 
that it is wrong to tax one part of the come 
the sake of endeavouring to give a higher clasj 
ledge to the other,, but that these endowment 
tively injurious to science and education. Ci 
true ? Does independent wealth destroy the 
knowledge and the zeal to communicate it i 
And is that poverty which we have learned 
as the wretched companion of laborious gen 
lutely then the condition by which that genius 
to labour? In most numerous instances it 
has happened that apparently the most tr: 
success in a college career has been the ru: 
fortunate individual, in every point of view e 
material comfort. High and varied talent 
nuous industry have often found in these old un 
a sudden grave by obtaining a comfortable 
competency ! 

• And yet few things are greater than a well-c 
National University, wherever it is to be found 
at least, as one might be made. A National U 
— at the same time flinging open its gates 
embracing amongst its professors the matured 
of the nation— affording the soundest instructi( 
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varied branches of that social education becoming a 
gentleman — ^and employing that special discipline neces- 
sary for individual professions — cultivating Art — eluci- 
dating Antiquity — mstructing the youth of a nation in 
the practice of its laws — and with funds for the assist- 
ance of penniless young men to educate themselves for 
the professions of their choice— this is one of the noblest 
institutions of Civilization. 

Can it be said to be injurious for the nation to continue 
the primary instruction given to the poor up to the 
highest order-to rescue from the drudgery of manual 
labour the intellects which occasionally appear amongst 
that peasantry which has produced such men as Ark- 
wright and Kobert Bums ? National education may be 
understood thus : — One grand system of public instruc- 
tion, given and regulated by the State, commencing 
from the village school, and proceeding step by step 
to the College — higher still to the Institute — ^to the 
University, — the gates of science opened wide to all the 
talents, — no parish without a school, no town without 
a college, no city without a faculty, — one great net- work 
of intellectual studia, lycea, gymnasia, colleges, chairs, 
libraries, mingling the radiance of their knowledge over 
the surface of the country — everywhere, arousing capa- 
cities and animating vocations ; — ^in a word, the ladder 
of human knowledge, held firmly by the hand of the 
State, placed in darkness the most obscure, and ending 
in the Ught. Such a system may yet exist. It does 
not now. ^ 

A University has two functions — one to be a centre for 
educated intellectual men, to pursue together the investi- 
gations of science — ^the other as a place for superior 
education, whether general or professional. The success 
which has attended the old Universities of Europe has 
arisen principally from their discharging the first func- 
tion. A college has no magical power to make scholars. 
The education given by endowed teachers, wholly inde- 
pendent of their pupils, never has been, and never can be, 
so successful as where a teacher is paid directly for the 
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work which he does. That the portion of co 
dowments applied for this first purpose has 
spent money, the names of Sir William I 
Adam Smith, Judge Story, Chancellor Ket 
Niebuhr, and Savigny prove — all lecturers ii 
and who by their genius and research, have 
to the highest degree of excellence the subj( 
they taught. Therefore, taxation for the fin 
is right, as a homage to Science and Art ; an 
to provide their votaries with the means, unti 
by worldly care, to follow their favourite pursi 
taxation of the entire community for the ed 
some of the upper and middle classes through 
Universities, cannot be justified with certain 
incidental to the first function of a Universit 
tain proportion of education. Unquestionabl 
branches of science teaching improves the tea 

The entire question is one of the greatest 
and not to be settled until a very distant pe 
the meantime, vast endowments at present ex: 
purpose of giving superior education. And 
duty to render them as available as possible 
the wants of the age, and to aid the progress ( 

Education is spreading through the mass- 
people to prepare them for the social changes t 
in the progress of society. We are advanci] 
social phases from system to system ever neai 
truths of PoUtical Science. We move slo\ 
there is nothing of which we ought to be so c 
as the slowness of progress. In the schem 
universe centuries are but seconds — ages pro 
diamond. How long did the granite and mar 
ber in darkness from the time they were fus( 
primeval earth, until the time when the arti 
wroughtthem into the Temple of Theseus, the Pa 
the Colosseum, St. Peter's ! So those who in 
ized countries of the world now cultivate t' 
sciences, are forming the materials from whi 
future statesman shall rear a Social Fabric, 
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lightened, more equal, more just, better fitted for the 
Progress of the civilized world. 

It is true that in this great age of discoveries, of events, 
of conquests, of freedom, Progress is moving at an ac- 
celerated pace. In all the free civilized countries of the 
world merit, unaided by birth or fortune, can now force 
its way to the very highest positions. Behold what a 
fiiture of glory, thought, intelligence, this principle has 
unfolded ! '* A high ambition entertained independently 
of social station, expansion and boldness in political 
thought ; desire for intervention in the affairs of the 
realm ; full consciousness of the dignity of man as a 
human being, and of the extent of his power, if he have 
capacity to exercise it — ^these are sentiments and dispo- 
sitions altogether modem, the proceeds of modern civil- 
ization, and the fruits of that glorious and elastic gene- 
rality which characterizes it."* The exertions formerly 
made only by privileged races or classes are now par- 
ticipated by all. The entire community, instead of a 
small section only, works for advancement. And, in 
consequence, the human race has within the last two 
centuries accomplished more material prosperity than 
in all the former ages. At the same time we may be 
assured what a grand career is yet before mankind, 
when we reflect how minute a portion of the earth is 
occupied by free civilized men. We are but in the 
infancy of Civilization. To continue this glorious Pro- 
gress the first requisite is Social Order — Security. 



DIVISIONS OF JURISPRUDENCE. 

1 1. Bights and duties arise between different states or 
their subjects, and form the province of International 
Law. 

International Law is the rule which civilized inde- 
pendent societies observe towards one another in modem 
times. So far as it is capable of being enforced, it comes 

' Guizot's " History of Civilization," Lecture VII. 
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within the province of Positive Law. The t 
nationalis of recent origin. Dr. Zouch, in 
distingmBhedjusintergentesfrointhe Roman j u 
D'Aguesseau, in 1757, distinguished le droit 
nations from le droit de nations. Finally, Bent! 
the year 1790, invented the term internation 

A great portion of what is called Internati 
cannot be yet said to come under the denon: 
Positive Law ; and Political Law is in the sam< 
condition as International Law. No punishm 
assigned for the offences of the Sovereign. Qui 
ipsos custodes ? All that human wisdom has 
to devise is a system of precautions and indir( 
rather than a system of legislation. A treat; 
two nations is an obligation which does not p 
same force as a contract between two individ 
the organization of International Law remain 
complete. In this department of the science 
prudence there is a great desideratum. The 
recognition of this branch of Jurisprudence wi] 
place until some international code be adopt( 
principal civilized nations, promulgated by th 
rity, expounded by their international tribunal 
forced by their combined strength in the last 

The security of the civiUzed nations of tl 
race would be fixed so far as it depends on 
were possible now to raise Political and Inte 
Laws to the rank of complete and organized b 

In accordance with the four-fold di"vision o^ 
Law, I divide Jurisprudence into four parts, ^^ 
spectively Civil, Criminal, PoUtical, and Itvt^^ 

Civil Jurisprudence is concerned TvitVx 'W^^ 
which are sufficiently protected \>y ^'^^^\. 
formance or by awarding compensatioxi to * t 
party upon any infringement of "thLexn. •-■ 
formance or compensation is enforced. iDy ciy^ 

Criminal Jurisprudence punishes -fclie vi^ 
right on behalf of the community in many ^^ 
no compensation can be awarded. This pu^ 
effected by criminal process. 



i"\ 
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Political Jurisprudence embraces the province of 
government, and its relations to the people. 

International Jurisprudence is separated into two 
divisions, public and private. 

Public. International Law defines and adjusts the 
mutual rights and duties of the governments of difierent 
states. 

Private International Law defines and adjusts the mu- 
tual rights and duties of individual citizens in different 
states. Within the sphere of International Law are 
included the greatest social and political problems of the 
age, amongst them the Right of Intervention — the 
Liberty of the Individual, his independence of his own 
Government, and his Right to call for protection against 
wrong. 

In point of expression the whole body of the Positive 
Law of a State has been usually divided into common 
and statute, or unwritten and written. 

The Common Law is the collection of rules of civil 
conduct recognised by the members of the community 
without any positive interference of the legislative 
power. 

The Statute Law is the law prescribed and promul- 
gated in writing by the supreme power in the State, 

The object of a statute is to fix the nature of a legal 
relation, by which the existence of that legal relation 
may be secured against error or caprice. 

Both Common and Statute Law fall under the deno- 
mination of Positive Law. They both spring from the 
same authoritative force— the will of the community. — 
And custom is the sign by which we recognise that 
Common Law which arises and grows amongst a people 
us naturally and necessarily as their Language. 

The Common Law has been called unwritten law, — 
lex non scripta — because without any interference of a 
legislative body it is a rule prescribed by the common 
consent and agreement of the community, as applicable 
to its different relations, and as capable of preserving 
the peace, good order, and harmony of society, — render- 
ing to every man that which of right belongs to him. 
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The Common Law is not the production < 
of one legislator, it is the growth of time t 
stance, the oflfspring of the necessities whic 
ners, religion, and circumstances of a natic 

{)osed. Antecedent to all law enacted by tl 
egislative power ; antecedent to the existe 
legislative body in a state, its inhabitants ar 
by customs, spontaneously arising and bindi 
force of common opinion. These ancient 
the people must be recognised by the Judg( 
as the general expression of their will thr 
representatives in the Legislature, and mi 
with the statutes of a realm be considered 
Law. 

The sources of the Common Law are in i 
habits, manners, and customs of a people. E^ 
must of necessity have its Common Law, anc 
will be simple or complicated in its details ac 
the society is simple or complicated in its 
Some practical rules suffice a wandering 
savages ; laws minute and nice in detail are 
by the exigencies of a nation which agric 
commerce have enriched, which civilizatio 
liberal arts have polished. The Common I 
tore, is never stationary ; but is modified an( 
by analogy, construction, and custom, so as i 
the new relations which spring from a chai 
society. In modem times, the new princi 
are argued by advocates and determined by ^ 
principles of the Common Law, although th( 
found in the old books. They are held 
mutable principles, which have slumberei 
repositories, because the occasion which calle 
exposition has not arisen. 

The Common Law system of England as ad 
by the judges of the land, consists in applyi 
combinations of circimistances those rules of 
are derived from legal principles and judicial j 
For the sake of attaining uniformity, consia 
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certainty, those rules must be applied by the judges 
to all cases which arise where they are not plainly un- 
reafionable and inconvenient. And the judges are not 
at liberty to reject them, and to abandon all analogy to 
them in those cases to which such rules have not yet 
been judicially applied, because the expounders of the 
law may consider that the rules are not so convenient 
and reasonable as those which they themselves could 
have devised. 

It was important under the early feudal governments 
that the judges should have been strictly tied up by 
precedent ; but in the present day, in a free country such 
as England, with judges of the independence and in- 
tegrity attained in modern times in England ; with the 
publicity of justice, and the Uberty of the press as se- 
curity agaioBt corruption, it does not seem necessaiy 
that the judges should be so bound by the ancient 
strict rules of precedent, many of which might usefully 
be relaxed in the progress of society. 

In the English phraseology another division of Law 
is into Common Law and Equity. 

Equity is defined as the correction of strict Law wher- 
ever it is deficient owing to its universality. This de- 
finition has been adopted by Grotius and Pufiendorf. 
Grotii^ says, -Equity is properly and simply a virtue 
of the will, corrective of that wherem the Law is de- 
ficient on account of its universality. That is equitable 
by which the law is corrected. Proprie vero et singu- 
lariter aequitas est virtus voluntatis, correctrix ejus, quo 
lex propter universaUtatem deficit. JEquum id est quo 
lex corrigitur. Thus, that species of law which may 
be termed unwritten, in the sense of not enacted by 
legislative authority, and which in England is called 
Equity, is at first wholly distinct from the Common 
Law, or that part of the immemorial and recognised 
custom of the realm which is stricti juris; and is always 
distinct from the Statute Law, except so far as the 
Statute Law in the progress of society professes to 
regulate the equitable jurisdiction. In its redress of 
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the evils flowing from an unbending adhen 
rules of Common Law, Equity may be ten 
ing to Schlegel's definition, the law qualifiec 
caT circumstances. In respect of the Statui 
necessity for the apphcation of Equity hap 
against the design and inclination of the 1 
with his consent. In the former case pari 
may have escaped his knowledge, or facts n 
the progress of society requiring a less strict 
of the law's unbending rule. In the latt 
legislator may be aware of all the fa(5ts ; bul 
number and comphcity may be unable or i; 
recite and provide for them. Cases admii 
varieties of circumstances : the law must b- 
in general terms. So Mr. Charles Butler hj 
Equity, as distinguished from Law, arisen 
inability of human foresight to estabHsh any 
however salutary in general, is not, in some 
cases, evidently unjust and oppressive. An< 
has followed the Digest. Neither laws nor 
the Senate can be so written that all cases i 
braced wherever and whenever they may hi 
it is sufficient that those be included whic 
quentlv occur. Neque leges neque senatt 
ita scnbi possunt ut omnes casus qu^ qua 
cideiint, comprehendantur : sed sufficit ea q 
que accidunt contineri. 

The method of administering law in th 
tory of every {)eople is technical. The syste: 
ing in the ancient Roman Law, the system < 
Law pleading in England, the formahties 
instruments required by statutes — all have 
had the result of deciding cases not upo 
merits, but upon the most technical subtletie 
in the early stages of law in all countries ar« 
decide upon conflicting evidence according 
true and just: they endeavour to attain 
But in the progress of society the method c 
tering justice ceases to be technical, and enc 
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be equitable. Thus, in the history of the ancient 
Boman Law, the technical system was finally sup- 
pressed : and the equitable jurisdiction of the Praetor 
became paramount. 

But the technical meaning of Equity, as used in the 
English Courts of Law, is different from that meaning 
which has been employed by morahsts and jurists. 
Equity, as understood by English lawyers, is that por- 
tion of remedial justice which is exclusively adminis- 
tered by the Court of Chancery as contradistinguished 
from that portion of remedial justice which is exclu- 
sively administered by the Courts of Common Law. 
The Courts of Common Law in England are Courts of 
Limited Jurisdiction, able to give relief only in certain 
prescribed forms of action, to which the party must 
resort to give him a remedy ; and if there be no pre- 
scribed form to reach the case, he is at law remediless. 
But the forms in the Courts of Equity are flexible ; 
and their decrees can be adjusted to all the varieties of 
circumstances which may arise. Thus, the Courts of 
Equity have had a two-fold function. They have re- 
lieved against the rigour of the Common Law Courts, 
as, for example, m the cases which they have held to 
be not within the spirit though vdthin the letter of the 
Statute of Frauds. And they have also administered 
justice where it was impossible for the Common Law 
Courts so to do by reason of their limited jurisdiction 
and defective machinery. The most precise definition 
of a Court of Equity, as understood in England, Ire- 
land, and the United States, is, that it is a Court 
having jurisdiction in the case of rights recognised and 
protected by the Positive Law of the country, where a 
plain, adequate, and complete remedy cannot be had 
m the Courts of Common Law. 
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12. Historically, Law thus arises amongsi 
First the Common Law, like their langua^ 
from their common consciousness. That prii 
tomary law is antecedent to all formal 1 
Next the Statute Law in its origin in every 
braces public law and defines the constitutioi 
development of society law becomes two 
primitive fundamental principles still contii 
in the common consciousness of the people, 
accurate formation and application to partis 
become the particular vocation of the class c 
Finally, the Statute Law is busied with d 
corrects the errors and suppUes the deficienc 
Common Law in private matters. 

In the last stage of Legislation in a State 
ciple of Codification appears. It appears i 
tural law that whilst a nation is rapidly p 
in Wealth, Knowledge, and Civilization, it is 
to codify the Laws. Whilst the necessary f 
for a Digest is taking place, already has t] 
progress outstripped the legislators. When 
code of Laws is possible for a nation, its pro 
have been arrested ; it must already have re 
maturity in which further development be( 
cult if not impossible. Historical examples a 
Justinian and the code Napoleon. From the 
tion of the Roman Law under Justinian, th 
ment of the Roman Law ceased : the deve 
the Roman civilization had already cease< 
for some tune haa appeared stationary in ' 
population. 

Codification is attended with many dange 
is the risk of error in definitions. There 
of perpetuity being given to those errors b; 
lative enactment, so as to preclude tbeir 
upon discovery, as under the present mode i 
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tering the Common Law in England. Definitions in 
a statute may be useful, when they contain a com- 
mand or a prohibition, when their object is to deter- 
mine acts, which individuals are bound to perform, or 
to abstain from ; but when they have no other object 
than to make known the nature of things, thev are 
useless and dangerous, and should be left to science. 
In codification there is also the danger of cramping the 
development of the scientific principles of the Common 
Law, and of retarding the adoption of advanced rules 
of justice more consistent with the pubUc welfare and 
the progress of society. 

It is impossible to codify the laws of a nation in 
such a manner as that no change will be necessary. 
The rights of the difierent classes of society are con- 
tinually changing, and the narrowness of human wis- 
dom cannot foresee the cases which time discloses. 

Nor does the conversion of Common Law into 
Statute Law render it absolutely certain. It is still 
exposed to the risks of ambiguous construction arising 
from the natural imperfection of language as the repre- 
sentative of thought and from the imperfect use of 
language. 

But by arrangement and classification the disadvan- 
tages of the accumulations of books and the judg- 
ments of the courts may be diminished. 

The Statute Law may be improved by a more scien- 
tific method of enactment and the skilful use of appro- 
priate language. The carelessness of former legislation 
may be remedied by a strict definition of terms, and 
by a strict adherence to the judicial phraseology as 
having a fixed and generally recognised if not technical 
meaning. 

The wants of society are so varied, the communica- 
tion of men so active, their interest so multiplied, and 
their. relations so extended, that it is impossible for the 
legislator to foresee all. In the materials which par- 
ticularly fix his attention, there is a crowd of details 
which escape him, or which are too contradictory or 
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fleeting to become the object of a legal test, 
possible to chain the action of time, to oj 
course of events, or prevent the insensible i 
manners. It is impossible to calculate in 
what experience alone can reveal. A code, 
complete it may appear, is no sooner finishe 
thpusand unexpected questions present thoK 
the magistrate. Laws once digested remaii 
have been written. Men, on the contrary, 
pose — they always act ; and this movement wh 
stops, and the effects of which are differently mc 
different circumstances produce at each insfa 
new combination, some new fact, some ne\ 
Many things are then necessarily abandone- 
empire of custom, to the discussion of learned 
to the arbitrament of the judges. The dul 
Law is to fix, with enlarged views, the general 
of Kight, to establish principles fertile in th( 
quences, and not to descend into the detai 
questions which may arise upon each matter, 
the magistrate and the lawyer, penetrated ^ 
spirit of the laws, to direct the application < 
Hence amongst all polished nations, in additic 
laws made by the legislature, a number of ma] 
cisions and doctrines is daily promulgated by 
and by judicial duties. The Professors of the 
reproached with having multiplied subtleties, 
tions, and commentaries. This reproach may 
founded. But what art, what science does not 
it ? Must a particular class of men be accused 
is only the general tendency of the human 
There are times when we are condemned to ig 
because we have not books ; there are othei 
instruction is difficult becauso we have too man 
cess in commentary, discussion, and authorsh 
be pardoned above all in Jurisprudence. We 
hesitate to believe this if we reflect on the ii 
able ties which bind citizens. There is a < 
development and a successive progression of the 

1 
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with which the magistrate and the jurisconsult are 
obliged to busy themselves. The course of events 
modifies in a thousand ways the social relations. He 
who blames subtleties and commentaries becomes, in 
an individual cause, the subtle, fastidious commentator. 
It would be without doubt desirable that all matters 
should be regulated by laws. But in default of a pre- 
cise text on each matter, an ancient usage constant 
and well established, an uninterrupted current of similar 
decisions, an opinion or a received maxim, holds the 
place of law. When we are directed by nothing that is 
established or known, when we treat of an absolutely 
novel fact, we ascend to the principles of natural justice. 

Bentham enumerates four conditions which ought 
to belong to a code of Laws, and which ought to be 
regarded in its Division. 

The first condition of the code should be the greatest 
happiness of the greatest number. 

It should have for its end the general interest ; and 
if this condition has been satisfied in the political code, 
that is, in the code which establishes the different 
powers of the state, it will be easy to follow it up in 
all the other branches of legislation. 

The second condition is integrality; that is to say, it 
ought to be complete, or, in other words, embrace all the 
legal obligations to which a citizen should be subjected. 

The third condition is imperfectly expressed by the 
word method. Bentham means by this, not only pre- 
cision of language and clearness of style, but such an 
arrangement as would allow all those interested in it 
easily to acquire a knowledge of the law. All that is 
included under this comprehensive head is Expressed 
by the word cognoscihility ; that is to say, the law 
should have a great aptitude to he known. 

There is no one word which can express the fourth 
condition to be satisfied by a body of laws. The mean- 
ing must be conveyed by a periphrasis. Each law should 
be accompanied by a commentary or exposition of the 
grounds on which the law is founded, showing what 
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relation it bears to general utility. This com 
is, as it were, a justification of the law ; justijk 
the law would, perhaps, be the proper word tc 
this characteristic of good laws ; since those 
good for which we can give good reasons. 

A code of Laws is like a vast forest ; the n 
divided the better it is known. 

The first principle of division in a code co 
separating laws of universal interest from i 
special or individual interest. 

There are some laws with which every ma: 
always be acquainted, and there are others w 
only required on certain occasions; in othei 
there are laws of a permanent, and others o 
porary and- occasional interest. 

The penal code is the first in importance ; al 
actions which are the object of law are necess 
eluded in it. What is called the civil law is or 
lection of explanations, or, in other words, an 
tion of what is contained in the penal code. 1 
penal code prohibits from taking an article of 
to which the taker has no right ; the civil code 
the different circumstances which give such 
make any thing property. The penal code 
adultery ; the civil treats of all that concerns 
riage state, and the reciprocal obligations of i 
wife. 

The true method of Codification is from tim( 
to select individual portions of the law, and ( 
and arrange such portions in scientific order. 

THE STUDY OF JURISPRUDENCE. 

13. The development of Jurisprudence ha 
in two ways, — from the individual labours of 
men, and from the natural progress of society, 
one important branch of law has sprung in 
times from the necessities of commercial int( 
International Law is entirely the offspring of 
civilization ; and is the latest important disc 

n 
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political science. Communities which anciently ad- 
mitted of no political superior upon the earth, — ^no law 
to guide them in their intercourse with foreigners, ex- 
cept the dictates of capricious ambition, — are now 
willing to regard themselves as subject to certain rules, 
the observance of which is expedient for the interests of 
all. In ancient times International Law had no exist- 
ence. But from the number of civilized states in Modem 
Europe, — of nearly equal power, of similar pohtical 
and ecclesiastical institutions, and united in the friendly 
ties of commerce, — a set of rules has been adopted in 
diplomatic intercourse and the settlement of interna- 
tional disputes. International Law, however, is only 
Positive Law, in so far as it will be supported by an 
appeal to arms in the last resort. And although the 
appeal to arms may not be resorted to in every case, 
yet the fear of incurring general hostiUty operates 
upon nations, keeping them within the rules of national 
comity. The term law of nations, is used by Vattel 
to designate the science which teaches the rights sub- 
sisting between nations and states, and the obUgations 
correspondent to those rights. The Law of Nations 
teaches the rule which ought to be observed. Inter- 
national Law is the rule observed. The origin and 
progress of International Law is in itself a remarkable 
step in the march of civilization. Nations now begin 
to acknowledge their subjection to laws in conformity 
with natural justice and reason, as in the very origin of 
society individuals acknowledge themselves so bound. 
And the development of International Law will proceed 
amongst the civilized nations of the earth until citizens 
can enjoy, in foreign countries, all the rights which 
they enjoy in their own. There is no good reason that 
a malefactor, by changing his domicile, should evade 
justice. There is no good reason that a debt incurred 
in one civilized country should not be recovered with 
the same facilities in all others. 

The great desideratum in International Law is a 
code adopted by the civilized nations of the earth, 
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and to be enforced by their combined g 
last resort. 

The complete development of Interna 
only take place from the influence of coi 
unites the human family by the stroi 
desire of supplying mutual wants, 
mands an international code for the ci^ 
of the earth ; so that the laws of partners 
bills of exchange, shipping, and banki 
uniform. Commerce demands that tb 
throughout the civilized world a unifo: 
the precious metals, and a uniform syst- 
Commerce demands a uniform internati 
weights and measures. Commerce dem 
system of taxation. Commerce demai I 
should be recovered with equal facility in 
irrespective of the place of contract. Ji i 
that over the entire world there shouh 
for the criminal. Literature demands 
perty in its works should be secured, b 
copyright. Art demands that the pre 
ventions should be secured by an ini i 
of patents. If ever there shall exist a a \ 
and uniform taxation for the civilized 
temational courts of justice whose ju 
extend over continents, civilization ^ 
advantages to the origin and progre 
tional Law. Then, to use the words of ' 
shall not be one law at Rome, another j 
now, another hereafter ; but one and th» 
obtain at all places and times ; — Non erit 
alia Athenis ; alia nunc, alia posthac ; se< 
gentes, et omnia tempora una eademqi 

The study of Jurisprudence will aid 
portant degree the development of Int« 
and will assist the progress of law r 
Certainly, if there were ever an age 
important for gentlemen to be acqui 
principles of J urisprudence it is the t 
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live. In matters of law and government stare super 
antiquas vias is no longer held to be the leading max- 
im. In England almost the whole legal world is toil- 
ing in the paths of law reform. And the labours of 
other countries are no longer unknown and despised. 
The feudal system of real property, and many of its 
attendant institutions, are aboUshed in some of the 
seats of the oldest civilizations. Certainly the experi- 
ment of agriculture in the hands of freemen, in farms 
of moderate extent belonging to themselves, is now 
being tried upon the most extensive scale in Contin- 
ental Europe. And it is at least worthy of our atten- 
tion to study on scientific principles these great pheno- 
mena^ with the view of introducing into the English 
real property reforms the best portions of the new- 
landed system of modern Europe. 

Next to the real property reforms the new systems 
of national education attract our notice. It is from 
the combination of natural powers that man derives 
his civiUzation. Having acquired a certain amount 
of knowledge, it is partly optional with him whether 
he will make use of the powers of nature, or obstin- 
ately struggle against them. And so availing them- 
selves of their natural capabilities, some races of superior 
energy have arrived at a partially developed civiliza- 
tion. But the cultivated energy of human thought . 
shall yet develop greater results. Now, in almost 
every civiHzed country there exists a vast number of 
paupers, for whom civilization has been in vain, to whom 
it has scarcely brought any benefit. The Law provides 
for ofienders, police, judges, the prison, the scourge, and 
the gallows. Some States, a Httle further advanced in 
social knowledge, try also the effects of national educa- 
tion. They act thus upon the soundest principles of 
political science. In moral and physical nature alike 
over the earth we see the results of cultivation. In 
physical nature, a large extent of country left as a marsh 
or swampy forest in its original rudeness shelters beasts 
of prey, herds noxious vermin, and from its baleful pre- 
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cincts spreads pestilence over the adja( 
Time advances, and with it the steps of c 
He fells the trees which kept the sunlighi 
the ground. He drains the marshes, wl 
bear the abundant harvests. The wild be£ 
of shelter, perish from the place no longei 
habitation ; the dry and cultivated groui 
breeds fevers and agues. This spectacle, 
progi*ess or in its fruits, is witnessed ove 
earth. In moral nature we now see the i 
lowest class in society left stagnant and d 
moral pollution and ignorance. As the < 
itself becomes waste and tangled, — the pesti] 
of reptiles and wild beasts, so the mind 
produces crime and pollution. But in both 
would perform our duty to ourselves and 
must cultivate ; we must cultivate the savaj 
must cultivate the ignorant minds of the p 
wish the earth to be wholesome and fruitfu 
drained and cultivated. So, too, with the 
crop of knowledge we must banish the bitt 
ignorance. If we wish the poor to take the 
citizens in society, we must educate them, an 
of laws in conformity with natural justice j 
place the poor in a condition wherein the 
that education, and earn their bread. Tl 
of modern political science, is that the t 
provide for the general happiness is to give 
an interest in the prosperity of the natiop, to 
and labour free, and to give the humblest a j 
tion. And the countries which have emanc 
given independence and education to the Iot 
have not only given liberty to them, but seci 

Political Science is often abused, as not 1 
tical ; but it will not be denied that such 
as these are practical. 

So also, since the arts of Sculpture and Pa 
been united with Manufactures, and aid in th 
ment, is it important to consider oh what p 
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Laws of civilized nations now refuse to the inventor the 
complete property in his works. Schools of Design are 
endowed and encouraged by patrons of the Fine Arts. 
Yet in the British Islands the ingenious mechanician, ^ 
who invents new machinery to cheapen production and 
facilitate labour, — the artist, who with plastic skill de- 
signs the most exquisite forms for the furniture of our 
houses, — ^the painter, who stamps with beauty the plain 
creations of the loom, and enables Manchester to find a 
market in China and India, — all are by the present laws 
denied the full property in the works of their hands and 
brains. 

The English Law, with its excellent characteristics, — 
trial by j ury, vivd voce evidence, and publicity in every 
stage of the proceedings, — ^has spread over a vast por- 
tion of the earth. In North America the EngUsh Law 
has crossed the AUeghanies and the Rocky Mountains 
with the emigrants ; and on the shores of the Pacific the 
representative government, the municipal systems, and 
the Common Law of England give strength and liberty 
to nations. So, if we turn to India or Australia, ihe 
English lawyers may say, — 

" Quae regio in tenia nostri non plena laboris 
Est?" 

The study of Jurisprudence is not merely concerned 
with the permanent progress of the human race and the ^ 
amelioration of society. Many believe such ideas to be 
visionary. But there can be nothing more strictly 
practical than the consideration of such questions as the 
legal burdens which press upon the owners and occu- 
piers of land, and prevent its free transfer, — the reasons 
for the education of the poor, and the best method to 
accomplish it, — the questions of international copyright, 
an international law of patents, and an international 
commercial code, — and the reform of legal procedure. 
These things concern the prosperity of the entire com- 
munity. And it is expedient to consider them upon 
scientific principles. 

Great men in all ages have cultivated Jurisprud- 
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ence. Most of our modem legal divilizat: 
result of -tine labours of those who from th 
rudeness of savage life have developed the 
of Civil and Political Right. A true social i 
disappears. Once that it has germinated 
right hearts, sound and logical minds^ it be 
itself something vital, divine, immortal, wl 
more perishes in its entirety. Passions, intei 
ranees, prejudices, may crush it under foot, 
late it under the sabre or hatchet; its 
retarded for ages ; but the hand of Providenc 
ages ; at the destined time, the living idea of 
seed has been spread and multiplied even by t 
bursts forth at once in the minds of all. 
matter of human existence is wrought into sc 
by length of time. A great and free state ii 
of many ages, of stupendous characters, o: 
senates, of sages and heroes. To form, suppori 
such to maturity, the invention of nature i 
stretched for thousands of years. We reap t] i 
all the political experiments which have co8 i 
time, care, and misery. 
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HISTORICAL REVIEW. 

That Art is long and Time is short, has bee 
sung in many languages." The old saying 
the study of Jurisprudence more than to 
subject. The general ideas of a science hai 

* "O /3ioc /Jp^xvc 4 Bi rix^V fJMicfyfi* — IlippocraieB. 
The lyfe so short, the craft so long to learn. — Ci 

IKcl^ ®ott ! bie Stnn\t ift lana, 
Unb furg ift unfec itbtn, — Goethe. 

Art is long and Time is fleeting, 

And our hearts, though stout and brave, 

Still, like muffled drums, are beating 

Funeral marches to the ge9,y^.^-^Loiigf6llow, 
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duced to four heads : — ^to determine the particular 
subjects of the science; to distinguish the sciences which 
border on it, and to indicate the relations which it has 
to them ; to divide and subdivide the science thus pre- 
cisely defined ; to give an historical sketch of the 
development of the science. Some of these objects 
have been attempted in the previous pages. 

Socrates, the first citizen of the world, commenced 
the Political and Ethical Philosophy of Europe. Plato 
preserved in writing the opinions of Socrates. Aristotle 
analyzed the divisions of Justice. But Despotism and 
Slavery corrupted the Grecian Politics. 

The ancient Roman Law is displayed to us as a 
blending of the popular and technical elements which 
exist in all laws. Cicero combined the characters of 
the statesman and the lawyer ; and his philosophy was 
used in Christian Ethics by St. Augustine and other 
Fathers of the Church. The Civil Law of the Romans 
is to this day a portion of the legal life of every free 
citizen in Europe and America. But the consolidation 
of the law under Justinian shows that the development 
of the Roman State and People had then ceased for 
ever. 

The last conspicuous form of ancient philosophy was 
that which it assumed at Alexandria. The city chosen 
by the pupil of Aristotle to bear his name, and to rise 
to scientific, commerical, and political importance over 
others, as its founder overcame empires, became the 
scene of great thinkers and mighty schools. Plotinus 
resuscitated Plato ; Proclus gave the world another 
Aristotle. The closing of the Athenian Schools by 
Justinian, and the death of Boethius may be considered 
the last events in ancient philosophy. Nothing can be 
more unfounded than to suppose because Boethius is 
usually styled the last of ancient philosophers, and 
Descartes the first of modem, that, therefore, from the 
sixth to the seventeenth centuries, there had been no 
philosophical activity. We have too much disregarded 
the philosophy of the so-called dark ages. It is usually 
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the least explored, but by no means the lej 
period of European history, as it has beei 
disquisitions of Montesquieu, Kanke, Hurt- 
Hallam. The feudal and legal systems of 
Independently of mere abstract investiga 
and of the principles of doctrinal theolog 
important laws and institutions of Eui 
were dug out of the mine of that ponde 
haustible mass of human speculation, 
more than among the ancients, may be f 
springs of our modern speculative doctrii 
versies. In fact, no age in the world' 
more productive of great men. It w; 
William the Norman, of the well-taugh 
Abelard, and Bernard of Clairvaux, ol 
Mussulmans of Spain, of Roger Bacoi 
Magnus, of St. Thomas Aquinas, of D 
Alexander Hales, of Occam, and of Bn 
Thomas the Rhymer and Marco Polo, 
Wallace and Edward the First. It w 
rising cities, of consolidated feudalism^ 
beginning to breathe, of liberty struggli 
It is a universal law of nature that a ne 
shall always be preceded by the entire 
what has gone before. The mineral ^ 
anew only after it has been completely ( 
vegetable and the animal must be decc 
their elements can recombine into othe 
So, too, a new society can arise only wh 
has been wholly dissolved, its atoms fi 
other, and its old arrangements broken 
particle may be at liberty to become f 
living frame, according to some other 
which governed the formation of the ( 
The Roman world had to be ground dow 
by barbarian and Christian influences 
mation of modern society became possil 
Church set about the task of reorgani 
knowledge, of pouring her vivifying and 
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through 9JI the powers and capacities of thought which 
were slumbering in the minds of men, so as to arouse 
them to exercise themselves in the various pursuits of 
arts and sciences. Philosophy meditated on the deep 
truths of religion, and endeavoured to arrange them in 
logical order and sequence. An acute and penetrating 
logic, like the flaming sword of Paradise, turned every 
way to guard the sanctuary of religious truth. 

Upon the fall of the Boman empire, the study of the 
civil law was abandoned, an age of legal darkness 
for a time covered Europe. Upon the revival of 
learning in Europe, the term Jurisprudence was not 
used to designate that department of mental science 
which treats of the rules of universal justice. In its 
primary sense, the word Jurisprudence was used to 
denote the knowledge of the Roman Law. The science 
of Law in Europe dates from the twelfth century. It 
was then associated with theology and scholasticism. 
Irnerius was the contemporary of Abelard. During four 
centuries from the year 11 00 the Civil Law was zealously 
cultivated in Italy : and simultaneously the Feudal and 
Canon Laws acquired a systematic fork 

Six centuries after the complete Codification of the 
Roman Law, it began again to be cultivated in Italy. 
Irnerius, Accursius, and Bartolus represent the schools. 

In th^ sixteenth century Alciatus and Cujacius 
^tablished the French school of Civil Law. 

MachiaveUi, in PoUtical Jurisprudence, accomplished 
a grander reputation; and founded a school, which, 
during the sixteenth and part of the seventeenth cen- 
turies, had for its dogma the right to use fraud in politics. 

Sir Thomas More introduced into Politics the spirit of 
Christianity, which he attested by his martyrdom. 

The learned ecclesiastical jurists of the Spanish Uni- 
versities, Vasquez, Victoria, Soto, Suarez, in their labo- 
rious treatises on Justice, collected the principles of 
Natural Law and of Politics as enounced by the Fathers 
and Schoolmen of the Middle Ages. 

Bodin, late in the sixteenth century, appears as the 
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first great antagonist of Machiavelli ; and i 
lie" discusses the divisions of Politics and 
With the commencement of the sevent 
Bacon extends the inductive method fr< 
mental and political science. As such, he 
discoverer of the principles leading to indi 
Grotius treated of the topics of Civil R 
to those Federal and International relati 
are imperfectly developed, but which in 
monize the powers of the individual go^ 
exercising authority, over the nations of t] 

But whilst Grotius developed his lo^ 
citizens of the world, Hobbes scientifical 
lowest laws of nature. Through cowa 
the inferior types of man always do tl: 
jure strangers. In managing the lowes 
of society the only possible government 

In England, during the seventeenth c 
well, Zouch, Selden, Harrington, Sidney 
and Locke, wrote on the Law of Nature ; 
investigated other branches of Civil or ] 

Late in the seventeenth century the ' 
of Jurisprudence originates with PuflRe 
trated by Leibnitz, and has lasted in an 
of Professors at the Universities down to 

In the eighteenth century, Vico, Becc 
gieri represent the Italian school, anc 
Progi'ess of Nations, Punishment, and L< 
Spirit of Laws is discussed by Montei 
Encyclopedists. And the series of the 
ends with those who framed the Code 1 

The Metaphysics of Law are re vie 
Some of his definitions are the best i 
Jurisprudence. 

Bentham and Savigny are amongs 
greatest writers on Jurisprudence. 

Sir Samuel RomiUy, Sir James li 
Robert Peel, and Lord Brougham, in t 
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tury, transferred to English Legislation many of the 
scientific theories of Bentham. 

Lord Brougham, by his individual labours gave a 
new impulse to the cultivation of the Social Sciences. 

Lord Selborne has associated his name with the re- 
construction of the Judicial System of England. Sir 
John Duke Coleridge has introduced the most impor- 
tant legal reforms. The leaders of the Bar are amongst 
the most earnest reformers of the Law. 

The world is coming under the Reign of Law. The 
nineteenth century is the era of great nations. The 
gigantic states of modern times are proofs of increased 
power of Organization and of more willing obedience to 
Law by the multitudes. The United Kingdom of Great 
Britain and Ireland, the Empire of Russia, the United 
States of America, govern larger portions of the world, 
possess greater wealth, can set more legions in the 
field, or squadrons on the ocean, than the old Roman 
Empire of the Caesars in their mightiest days. Russia 
is now the most conservative state in the world. 
America is the most democratic state in the world. 
In human affairs one lesson from history is, that mighty 
and rapid changes, conducted by violence, produce 
wars between nations, intestine seditions, and ruin in 
states. The objects of all governments ought to be, in 
the first instance, peace, order, and reUgion, without 
which peace and order are most difficult to maintain. 
Enlightened Despotism recognizes the Rights of Man. 
The Emperor Alexander II. has given land and libertj" 
to 50,000,000 of Russian and Polish peasants. In the 
history of the world very few men have had the hap- 
piness to do so much good to mankind. On a gigantic 
scale, the Emperor Alexander has done for Russia 
what Stein and Hardenberg less generously did for the 
Prussian peasantry, what Mr. Gladstone, through all 
the difficulties of representative government, has en- 
deavoured to accomplish for Ireland. Just laws regu- 
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lating the tenure and distribution of land 
are the triumph of statesmanship. Gre 
Systems of Education under centralized g 
are abolishing local dialects, and are aidiuj 
of mighty nations by the diflRision of the moi 
and noble languages. 

The time origin of the rapid gi-eatness a 
ment of Prussia is to be found in the nations 
of the people and in the emancipation of th( 
menced by Stein in 1807, and by Hardenbe 

A great portion of Western Europe is 
through a period of anarchy and disorder, 
of historical ruin there appear fair prospect 
and progress in the East. In every respe 
Europe is in a rapid state of transition. A > 
is coming over Asia. The railways alone bri 
fied civilization. A railway bridge is to cross 
pont. Railways into the heart of Asia a\ 
open to the industry and cultivation of Euro] 
in Southern Siberia, with soil and cUmate equ 
of France and Italy, the communication v 
is now interrupted by the steppes and des( 
roam the nomad tribes of Turkestan. One < 
templated lines to India is to run by Tiflis, t 
Gates, Teheran, Meshed, Herat, Cabul, and t 
Pass, to Peshawur — the route by which Ale: 
Great led the Macedonian veterans to the Indi 
is to run from the Caspian Sea to the Persian ( 
contemplated Russo-Persian lines will rur 
districts once the most flourishing on the ( 
whence the " Great King," the terror of Gn 
his legions. But these fair regions are no^ 
Peace, Order, or Law ; and the great popula 
noble cities once existing in Persia and Turk^ 
vanished. But Samarcand may soon be 
station ; and the famous city of Timour may 1: 
under the Reign of Law. 

China and Japan may speedily assume 
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cmlization. The government of Japan -has signer} 
ooncessions for hundreds of miles of railway ; and the 
government foundries in Japan are building locomo- 
tives and ironclads: The sons of the nobility .and 
gentry of Japan are coming in numbers to the cities of 
Europe and America to learn the languages^ the laws, 
the trades, and manufactures of the most advanced 
nations. The national colleges of Japan are stated to 
be adopting the Enghsh language. These mighty 
events contributing to the harmony of nations, the 
union of mankind, and the peace of the world, are 
possible only under the Reign of Law, resting on the 
tremendous power of great states giving Peace to men, 
and Securitv for Life, Liberty, and Property. 

In 1872, by the invitation of the Emperor* Alexander 
II., some of the ablest men in Europe discussed in St. 
Petersburgh many of the intricate questions of inter- 
national law ; an international system of the registra- 
tion of births, marriages, and deaths ; the statistics of 
international industry and commerce; international 
sanitary and medical registration; an international 
system of judicial statistics ; an international nomen- 
clature of crimes ; an international system of weights 
and measures for all the nations of the world ; an inter- 
national system of decimal coinage for all the nations 
of the world. And surely these things, when accom- 
plished, will be amongst tie most wonderful works of 
man. In St. Petersburgh, the representatives of the 
United Kingdom and of America met the representa- 
tives of every other state in the world at the Inter- 
national Congress of 1872. There Egypt and Japan 
aspired to be reckoned amongst the progressive, peace- 
All, and industrious nations of the world, and Kussia 
gave to all the noblest hospitality. 

The gigantic power of Bussia can be compared only 
with the increasing strength of America, or the matured 
energy of England. In Russia an enlightened despotism 
directs the fortunes of 80,000,000 — a mighty nation — 
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under an aristocracy magnificent in lineage, wealth, 
diplomacy, arts, and arms. In America, Democracy 
allows absolute freedom to the individual ; and govern- 
ment there is conducted without a landed aristocracy, 
or a permanent standing army. Under both systems 
of government, the trade, commerce, manufactures, and 
agriculture of the people flourish. In the United 
Kingdom of Great Britain and Ireland, both systems of 
government are united. As Tacitus says, " Res olim 
dissociabiles principatum ac libertatem miscuerunt." 
We have united monarchy with liberty, things once 
incapable of being united. Let us hope that *^e t^ree 
great nations of the world, the United Kingdom of 
Great Britain and Ireland, the United States of 
America, and the Empire of Russia, governing, under 
most different systems of political administration, 
gigantic masses of mankmd, may continue to enjoy 
their present mutual goodwill and peace — ^the greatest 
happiness with which the Almighty can bless the 
human race. 

Several political questions of importance during the 
present century have prominently agitated the societies 
in which they have been raised. 

Such are the questions of Union amongst the races 
having the same national origin and speaking the same 
language on the Continent of Europe, — ^the questions 
of a United Italy, a Germanic Empire, a Pansclavonic 
Confederation or Empire. 

The question of International Arbitration has excited 
vast political interest. 

The two greatest social events of the latter portion 
of the nineteenth century are the emancipation of the 
serfs by the Emperor Alexander II., and the abolition 
of slavery in the United States of America. 

All these questions decided either by internal or in- 
ternational legislation accomplish social results. A 
social result is one that manifests itself in the collective 
life of societies, or which affects entire categories of 
individuals. 
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Other purely legal questions are those which concern 
the machinery of law. 
Such are- 
Codification : — 

Beform of the Judicial System : — 
Abolition of taxes on legal procedure : — 
The reduction of the expenses of justice : — 
The reduction of the expenses attendant on the trans- 
fer of property. 

These topics may serve as illustrations of discussion 
in the elevated regions of Political Thought : — 

Largior hie campos aether et liunine vestit 
Porpureo. 



THE END. 
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